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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM286; Special Conditions No.
25-270-SC]

Special Conditions: Learjet Inc., Model
55, 55B and 55C Airplanes; High
Intensity Radiated Fields (HIRF)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for Learjet Inc., Model 55, 55B
and 55C airplanes modified by Garrett
Aviation Services. These modified
airplanes will have a novel or unusual
design feature when compared to the
state of technology envisioned in the
airworthiness standards for transport
category airplanes. The modification
incorporates the installation of two
Honeywell N1 Digital Electronic Engine
Controls (DEEC) that perform critical
functions. The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for the
protection of these systems from the
effects of high intensity radiated fields
(HIRF). These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
DATES: The effective date of these
special conditions is July 1, 2004.
Comments must be received on or
before August 16, 2004.

ADDRESSES: Comments on these special
conditions may be mailed in duplicate
to: Federal Aviation Administration,
Transport Airplane Directorate, Attn:
Rules Docket (ANM-113), Docket No.
NM286, 1601 Lind Avenue, SW.,
Renton Washington, 98055-4056; or

delivered in duplicate to the Transport
Directorate at the above address. All
comments must be marked: Docket No.
NM286.

FOR FURTHER INFORMATION CONTACT:
Meghan Gordon, FAA, Standardization
Branch, ANM-113, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056;
telephone (425) 227-2138; facsimile
(425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA has determined that notice
and opportunity for prior public
comment is impracticable because these
procedures would significantly delay
certification of and delivery of the
affected airplanes. In addition, the
substance of these special conditions
has been subject to the public comment
process in several prior instances with
no substantive comments received. The
FAA therefore finds that good cause
exists for making these special
conditions effective upon issuance.
However, the FAA invites interested
persons to participate in this rulemaking
by submitting comments, data, or views.
The most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning these special conditions.
The docket is available for public
inspection before and after the comment
closing date. If you wish to review the
docket in person, go to the address in
the ADDRESSES section of this preamble
between 7:30 a.m. and 4 p.m., Monday
thru Friday, except Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

If you want the FAA to acknowledge
receipt of your comments on this
proposal, include with your comments
a pre-addressed, stamped postcard on
which the docket number appears. We

will stamp the date on the postcard and
mail it back to you.

Background

On December 1, 2003, Garrett
Aviation Services, 1200 North Airport
Drive, Capital Airport Springfield, IL
62707, applied for a Supplemental Type
Certificate (STC) to modify Learjet Inc.,
Model 55, 55B and 55C airplanes
approved under Type Certificate No.
A10CE. The Learjet Inc., Model 55, 55B
and 55C airplanes are transport category
airplanes. The Learjet Inc., Model 55,
55B and 55C airplanes are powered by
two Garrett TFE731-3A—2B turbofans
with a maximum takeoff weight of
21,500 pounds. These aircraft operate
with a 2-pilot crew and can hold up to
10 passengers. The modification
incorporates the installation of
Honeywell N1 Digital Electronic Engine
Controls (DEEC). The N1 DEEC is a
replacement for the existing Analog
Electronic Engine Control (EEC), while
also providing additional functional
capability in the system. The digital
avionics/electronics and electrical
systems installed under this project in
these airplanes have the potential to be
vulnerable to HIRF external to the
airplane.

Type Certification Basis

Under the provisions of 14 CFR
21.101, Garrett Aviation Services must
show that the Learjet Inc., Model 55,
55B and 55C airplanes, as changed,
continue to meet the applicable
provisions of the regulations
incorporated by reference in Type
Certificate No. A10CE, or the applicable
regulations in effect on the date of
application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type
certification basis.”

The certification basis for the
modified Learjet Inc., Model 55, 55B
and 55C airplanes include 14 CFR part
25, dated February 1, 1964, as amended
by Amendments 25—1 through 25-20
except for special conditions and
exceptions noted in Type Certificate
Data Sheet (TDCS) A10CE.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25, as amended) do not
contain adequate or appropriate safety
standards for the Learjet Inc., Model 55,
55B and 55C airplanes because of novel
or unusual design features, special



42330

Federal Register/Vol. 69, No. 135/ Thursday, July 15, 2004/Rules and Regulations

conditions are prescribed under the
provisions § 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Learjet Inc., Model 55,
55B and 55C airplanes must comply
with the noise certification requirement
of part 36.

Special conditions, as defined in 14
CFR 11.19, are issued in accordance
with §11.38 and become part of the type
certification basis in accordance with
§21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should Garrett Aviation
Services apply at a later date for a
supplemental type certificate to modify
any other model included on the same
type certificate to incorporate the same
novel or unusual design feature, these
special conditions would also apply to
the other model under the provisions of
§21.101.

Novel or Unusual Design Features

The Learjet Inc., Model 55, 55B and
55C airplanes modified by Garrett
Aviation Services will incorporate
Honeywell N1 DEEC that will perform
critical functions. These systems have to
potential to be vulnerable to HIRF
external to the airplane. The current
airworthiness standards (14 CFR part
25) do not contain adequate or
appropriate safety standards for the
protection of this equipment from the
adverse effect of HIRF. Accordingly, this
system is considered to be a novel or
unusual design feature.

Discussion

There is no specific regulation that
addresses protection requirements for
electrical and electronic systems from
HIRF. Increased power levels from
ground-based radio transmitters and the
growing use of sensitive avionics/
electronics and electrical systems to
command and control airplanes have
made it necessary to provide adequate
protection.

To ensure that a level of safety is
achieved that is equivalent to that
intended by the regulations
incorporated by reference; special
conditions are needed for Learjet Inc.,
Models 55, 55B and 55C airplanes
modified by Garrett Aviation Services.
These special conditions require that
new avionics/electronics and electrical
systems that perform critical functions
be designed and installed to preclude
component damage and interruption of
function due to both the direct and
indirect effects of HIRF.

High-Intensity Radiated Fields (HIRF)

With the trend toward increased
power levels from ground-based
transmitters, and the advent of space
and satellite communications, coupled
with electronic command and control of
the airplane, the immunity of critical
avionics/electronics and electrical
systems to HIRF must be established.

It is not possible to precisely define
the HIRF to which the airplane will be
exposed in service. There is also
uncertainty concerning the effectiveness
of airframe shielding for HIRF.
Furthermore, coupling of
electromagnetic energy to cockpit-
installed equipment through the cockpit
window apertures is undefined. Based
on surveys and analysis of existing HIRF
emitters, an adequate level of protection
exists when compliance with the HIRF
protection special condition is shown
with either paragraph 1, or 2 below:

1. A minimum threat of 100 volts rms
(root-mean-square) per meter electric
field strength from 10 KHz to 18 GHz.

a. The threat must be applied to the
system elements and their associated
wiring harnesses without the benefit of
airframe shielding.

b. Demonstration of this level of
protection is established through system
tests and analysis.

2. A threat external to the airframe of
the field strengths identified in the
following table for the frequency ranges
indicated. Both peak and average field
strength components from the Table are
to be demonstrated.

Field strength
Frequency (volts per meter)

Peak Average
10 kHz—100 kHz ....... 50 50
100 kHz-500 kHz ..... 50 50
500 kHz-2 MHz ........ 50 50
2 MHz-30MHz .......... 100 100
30 MHz-70 MHz ....... 50 50
70 MHz—100MHz ...... 50 50
100 MHz-200 MHz ... 100 100
200 MHz—-400 MHz ... 100 100
400 MHz-700 MHz ... 700 50
700 MHz-1 GHz ....... 700 100
1 GHz-2 GHz ........... 2000 200
2 GHz-4GHz ... 3000 200
4 GHz-6 GHz ... 3000 200
6 GHz-8 GHz ... 1000 200
8GHz—-12 GHz .......... 3000 300
12 GHz-18 GHz ....... 2000 200
18 GHz—40 GHz ....... 600 200

The field strengths are expressed in terms
of peak of the root-mean-square (rms) over
the complete modulation period.

The threat levels identified above are
the result of an FAA review of existing
studies on the subject of HIRF, in light
of the ongoing work of the
Electromagnetic Effects Harmonization

Working Group of the Aviation
Rulemaking Advisory Committee.

Applicability

As discussed above, these special
conditions are applicable to Learjet Inc.,
Model 55, 55B and 55C airplanes
modified by Garret Aviation Services.
Should Garrett Aviation Services apply
at a later date for a supplemental type
certificate to modify any other model
included on the same type certificate to
incorporate the same novel or unusual
design feature, these special conditions
would apply to that model as well
under the provisions of § 21.101.

Conclusion

This action affects only certain novel
or unusual design features on the Learjet
Inc., Model 55, 55B and 55C airplanes
modified by Garrett Aviation Services. It
is not a rule of general applicability and
affects only the applicant who applied
to the FAA for approval of these features
on the airplane.

The substance of these special
conditions has been subjected to the
notice and comment procedure in
several prior instances and has been
derived without substantive change
from those previously issued. Because a
delay would significantly affect the
certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and record keeping requirements.

m The authority citation for these special
conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the supplemental type
certification basis for the Learjet Inc.,
Model 55, 55B and 55C airplanes
modified by Garrett Aviation Services.
1. Protection from Unwanted Effects
of High-Intensity Radiated Fields
(HIRF). Each electrical and electronic
system that performs critical functions
must be designed and installed to
ensure that the operation and
operational capability of these systems
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to perform critical functions are not
adversely affected when the airplane is
exposed to high-intensity radiated
fields.

2. For the purpose of these special
conditions, the following definition
applies: Critical Functions: Functions
whose failure would contribute to or
cause a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Issued in Renton, Washington, on July 1,
2004.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 04-16101 Filed 7-14—-04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2004-18014; Airspace
Docket 04—-ACE-43]

Modification of Class E Airspace;
Fairbury, NE

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends title 14
Code of Federal Regulations, part 71 (14
CFR 71) by revising Class E airspace at
Fairbury, NE. A review of the Class E
airspace area extending upward from
700 feet above the surface at Fairbury,
NE revealed it does not reflect the
current Fairbury Municipal Airport
reference point (ARP) and is not in
compliance with established airspace
criteria. This airspace area is enlarged
and modified to conform to FAA
Orders.

DATES: This direct final rule is effective
on 0901 UTC, September 30, 2004.
Comments for inclusion in the Rules
Docket must be received on or before
August 10, 2004.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2004-18014/
Airspace Docket No. 04—ACE—43, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets

Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Friday
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2524.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR part 71 modifies
the Class E airspace area extending
upward from 700 feet above the surface
at Fairbury, NE. An examination of
controlled airspace for Fairbury, NE
revealed that the Fairbury Municipal
Airport ARP used in the legal
description for this Class E airspace area
is incorrect and that the airspace area
does not comply with airspace
requirements for diverse departures as
set forth in FAA Order 7400.2E,
Procedures for Handling Airspace
Matters. The examination also identified
a discrepancy in the length of an
extension to the Class E airspace area.
The legal description was not in
compliance with FAA Order 8260.19C,
Flight Procedures and Airspace.

This action expands the Fairbury, NE
Class E airspace area extending upward
from 700 feet above the surface from a
6.4-mile radius to a 7-mile radius of
Fairbury Municipal Airport, corrects the
ARP in the legal description, increases
the length of the north extension from
9.6 to 9.9 miles and brings the legal
description of the Fairbury, NE Class E
airspace area into compliance with FAA
Orders 7400.2E and 8260.19C. This area
will be depicted on appropriate
aeronautical charts. Class E airspace
areas extending upward from 700 feet or
more above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9L, Airspace Designations
and Reporting Points, dated September
2, 2003, and effective September 16,
2003, which is incorporated by
reference in 14 CFR 71.1. the Class E
airspace designation listed in this
document will be published
subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit

an adverse or negative comment is
received within the comment period the
regulation will become effective on the
date specified above. After the close of
the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2004-18014/Airspace
Docket No. 04—ACE—43.” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “significant
regulatory action”” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and procedures (44 FR 11034,
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February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9L, dated
September 2, 2003, and effective
September 16, 2003, is amended as
follows:

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE NE E5 Fairbury, NE

Fairbury Municipal Airport, NE

(Lat. 40°10°59”N., long. 97°10°09"W.)
BUXBI Waypoint

(Lat. 40°06’40”N., long. 97°10"12"W.)

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of Fairbury Municipal Airport and within 4
miles each side of the 360° bearing from the
airport extending from the 7-mile radius to
9.9 miles north of the airport, and within 4
miles each side of the 167° bearing from
BUXBI waypoint extending from the 7-mile
radius of the airport to 4.3 miles southeast of
BUXBI waypoint.

* * * * *

Issued in Kansas Gity, MO, on June 30,
2004.
Paul J. Sheridan,
Acting Manager, Air Traffic Division, Central
Region
[FR Doc. 04—16102 Filed 7—14—04; 8:45 am)]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 736 and 744
[Docket No. 040618189]
RIN 0694-AD21

Revocation of General Order No. 3
Which Imposed License Requirements
on Shaykh Hamad bin Ali bin Jaber Al-
Thani and Entities Related to or
Controlled by Him

AGENCY: Bureau of Industry and
Security, Department of Commerce.

ACTION: Final rule.

SUMMARY: This final rule revokes
General Order No. 3 of the Export
Administration Regulations (EAR).
General Order No. 3 imposed a license
requirement for exports and reexports of
all items on the Commerce Control List
destined to or for Shaykh Hamad bin Ali
bin Jaber Al-Thani and listed entities
related to or controlled by him. This
rule also removes a related provision of
the EAR.

EFFECTIVE DATE: This rule is effective
July 15, 2004.

ADDRESSES: Although there is no public
comment period, written comments on
this rule may be sent to Sheila
Quarterman, Office of Exporter Services,
Regulatory Policy Division, Bureau of
Industry and Security, Department of
Commerce, P.O. Box 273, Washington,
DC 20044, or e-mail:
squarter@bis.doc.gov.

FOR FURTHER INFORMATION CONTACT:
Office of Exporter Services, Outreach &
Educational Services Division, Bureau
of Industry and Security, Department of
Commerce, at (202) 482—4811.

SUPPLEMENTARY INFORMATION

Background

In November 2000, Shaykh Al-Thani
delivered a Boeing 747 aircraft to Iraqi
President Saddam Hussein in Iraq as a
gift, in violation of the United Nations
Security Council resolution restricting
trade with Iraq. To guard against further
such diversions to Iraq, the Bureau of
Industry and Security issued General
Order No. 3 on December 7, 2000,
imposing a license requirement for
exports and reexports of all items listed
on the Commerce Control List
(Supplement No. 1 to part 774 of the
EAR) and destined to Shaykh Al-Thani
or entities related to or controlled by
him.

This final rule revokes General Order
No. 3. This revocation reflects changed
circumstances in Iraq and is consistent

with changes in U.S. export control
policies concerning Iraq and actions
taken by the United Nations Security
Council with respect to the embargo
against Iraq. This final rule also removes
section 744.15 of the EAR, which
provided a cross-reference to General
Order No. 3.

Although the Export Administration
Act expired on August 20, 2001,
Executive Order 13222 of August 17,
2001 (3 CFR, 2001 Comp. 783 (2002)),
as extended by the Notice of August 7,
2003 (3 CFR, 2003 Comp. 328 (2004)),
continues the Regulations in effect
under the International Emergency
Economic Powers Act.

Rulemaking Requirements

1. This final rule has been determined
to be not significant for purposes of E.O.
12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection of information, subject
to the requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This rule
involves a collection of information
subject to the PRA. This collection has
been approved by OMB under control
number 0694—0088, ‘“‘Multi-Purpose
Application,” which carries a burden
hour estimate of 58 minutes for a
manual or electronic submission. Send
comments regarding these burden
estimates or any other aspect of this
collection of information, including
suggestions for reducing the burden, to
David Rostker, Office of Management
and Budget (OMB), by e-mail to
David_Rostker@omb.eop.gov, or by fax
to (202) 395—7285; and to the Office of
Administration , Bureau of Industry and
Security, Department of Commerce,
14th and Pennsylvania Avenue, NW.,
Room 6883, Washington, DC 20230.

3. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under E.O. 13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States (5 U.S.C. 553(a)(1)). Further, no
other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this final rule. Because a
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notice of proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under
the Administrative Procedure Act or by
any other law, the analytical
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
not applicable. Therefore, this
regulation is issued in final form.
Although there is no formal comment
period, public comments on this
regulation are welcome on a continuing
basis. Comments should be submitted to
Sheila Quarterman, Office of Exporter
Services, Bureau of Industry and
Security, Department of Commerce, P.O.
Box 273, Washington, DC 20044.

List of Subjects

15 CFR Part 736
Exports, foreign trade.

15 CFR Part 744

Exports, Foreign trade, Reporting and
recordkeeping requirements.

m Accordingly, parts 736 and 744 of the
Export Administration Regulations (15
CFR parts 730-799) are amended as
follows:

PART 736—[AMENDED]

m 1. The authority citation for 15 CFR
part 736 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 2151 note, Pub.
L. 108-175; E.O. 12938, 59 FR 59099, 3 CFR,
1994 Comp., Pp. 950; E.O. 13020, 61 FR 54079,
3 CFR, 1996 Comp. p. 219; E.O. 13026, 61 FR
58767, 3 CFR, 1996 Comp., p. 228; E.O.
13222, 66 FR 44025, 3 CFR, 2001 Comp., P
783; E.O. 13338, 69 FR 26751, May 13, 2004;
Notice of October 29, 2003, 68 FR 62209, 3
CFR, 2003 Comp., p. 347; Notice of August
7, 2003, 68 FR 47833, 3 CFR, 2003 Comp.,

p. 328.

m 2. Supplement No. 1 to part 736 is

amended by removing General Order No.

3.
PART 744—[AMENDED]

m 3. The authority citation for 15 CFR
part 744 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; Sec. 901-911, Pub. L. 106—
387; Sec. 221, Pub. L. 107-56; E.O. 12058, 43
FR 20947, 3 CFR, 1978 Comp., p. 179; E.O.
12851, 58 FR 33181, 3 CFR, 1993 Comp., p.
608; E.O. 12938, 59 FR 59099, 3 CFR, 1994
Comp., p. 950; E.O. 12947, 60 FR 5079, 3
CFR, 1995 Comp., p. 356; E.O. 13026, 61 FR
58767, 3 CFR, 1996 Comp., p. 228; E.O.
13099, 63 FR 45167, 3 CFR, 1998 Comp., p.
208; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; E.O. 13224, 66 FR 49079, 3
CFR, 2001 Comp., p. 786; Notice of October
29, 2003, 68 FR 62209, 3 CFR, 2003 Comp.,
p. 347; Notice of August 7, 2003, 68 FR
47833, 3 CFR, 2003 Comp., p. 328.

§744.15 [Removed]

m 4. Part 744 is amended by removing
and reserving § 744.15.

Dated: July 5, 2004.
Peter Lichtenbaum,

Assistant Secretary for Export
Administration.

[FR Doc. 04-16012 Filed 7-14—04; 8:45 am]
BILLING CODE 3510-33-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 4022 and 4044

Benefits Payable in Terminated Single-
Employer Plans; Allocation of Assets
in Single-Employer Plans; Interest
Assumptions for Valuing and Paying
Benefits

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: The Pension Benefit Guaranty
Corporation’s regulations on Benefits
Payable in Terminated Single-Employer
Plans and Allocation of Assets in
Single-Employer Plans prescribe interest
assumptions for valuing and paying
benefits under terminating single-
employer plans. This final rule amends
the regulations to adopt interest
assumptions for plans with valuation
dates in August 2004. Interest
assumptions are also published on the
PBGC’s Web site (http://www.pbgc.gov).
DATES: Effective Date: August 1, 2004.
FOR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Assistant General
Counsel, Office of the General Counsel,
Pension Benefit Guaranty Corporation,
1200 K Street, NW., Washington, DC
20005, 202—-326—4024. (TTY/TDD users
may call the Federal relay service toll-
free at 1-800—877-8339 and ask to be
connected to 202-326-4024.)
SUPPLEMENTARY INFORMATION: The
PBGC’s regulations prescribe actuarial
assumptions—including interest
assumptions—for valuing and paying
plan benefits of terminating single-
employer plans covered by title IV of
the Employee Retirement Income
Security Act of 1974. The interest
assumptions are intended to reflect
current conditions in the financial and
annuity markets.

Three sets of interest assumptions are
prescribed: (1) A set for the valuation of
benefits for allocation purposes under
§ 4044 (found in appendix B to part
4044), (2) a set for the PBGC to use to
determine whether a benefit is payable
as a lump sum and to determine lump-
sum amounts to be paid by the PBGC

(found in appendix B to part 4022), and
(3) a set for private-sector pension
practitioners to refer to if they wish to
use lump-sum interest rates determined
using the PBGC’s historical
methodology (found in appendix C to
part 4022).

Accordingly, this amendment (1) adds
to appendix B to part 4044 the interest
assumptions for valuing benefits for
allocation purposes in plans with
valuation dates during August 2004, (2)
adds to appendix B to part 4022 the
interest assumptions for the PBGC to
use for its own lump-sum payments in
plans with valuation dates during
August 2004, and (3) adds to appendix
C to part 4022 the interest assumptions
for private-sector pension practitioners
to refer to if they wish to use lump-sum
interest rates determined using the
PBGC'’s historical methodology for
valuation dates during August 2004.

For valuation of benefits for allocation
purposes, the interest assumptions that
the PBGC will use (set forth in appendix
B to part 4044) will be 4.30 percent for
the first 20 years following the valuation
date and 5.00 percent thereafter. These
interest assumptions represent a
decrease (from those in effect for July
2004) of 0.20 percent for the first 20
years following the valuation date and
are otherwise unchanged.

The interest assumptions that the
PBGC will use for its own lump-sum
payments (set forth in appendix B to
part 4022) will be 3.50 percent for the
period during which a benefit is in pay
status and 4.00 percent during any years
preceding the benefit’s placement in pay
status. These interest assumptions are
unchanged from those in effect for July
2004.

For private-sector payments, the
interest assumptions (set forth in
appendix C to part 4022) will be the
same as those used by the PBGC for
determining and paying lump sums (set
forth in appendix B to part 4022).

The PBGC has determined that notice
and public comment on this amendment
are impracticable and contrary to the
public interest. This finding is based on
the need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect, as
accurately as possible, current market
conditions.

Because of the need to provide
immediate guidance for the valuation
and payment of benefits in plans with
valuation dates during August 2004, the
PBGC finds that good cause exists for
making the assumptions set forth in this
amendment effective less than 30 days
after publication.

The PBGC has determined that this
action is not a “‘significant regulatory
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action” under the criteria set forth in
Executive Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects

29 CFR Part 4022

Employee benefit plans, Pension
insurance, Pensions, Reporting and
recordkeeping requirements.

29 CFR Part 4044

Employee benefit plans, Pension
insurance, Pensions.

m In consideration of the foregoing, 29
CFR parts 4022 and 4044 are amended as
follows:

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4022
continues to read as follows:

Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.

m 2. In appendix B to part 4022, Rate Set
130, as set forth below, is added to the
table. (The introductory text of the table
is omitted.)

Appendix B to Part 4022—Lump Sum
Interest Rates For PBGC Payments

* * * * *

For plans with a valuation

Deferred annuities (percent)

Immediate
Rate set date annuity rate ] ] ]
On or after Before (percent) I k2 s ni Nz
130 8-1-04 9-1-04 3.50 4.00 4.00 4.00 7 8

m 3. In appendix C to part 4022, Rate Set
130, as set forth below, is added to the

Appendix C to Part 4022—Lump Sum
Interest Rates For Private-Sector

table. (The introductory text of the table ~Payments
is omitted.) * * * % *
For plans vgig;ea valuation Immediate Deferred annuities (percent)
Rate set annuity rate ] ] ]
On or after Before (percent) I k2 s ni Nz
130 8-1-04 9-1-04 3.50 4.00 4.00 4.00 7 8

PART 4044—ALLOCATION OF
ASSETS IN SINGLE-EMPLOYER
PLANS

m 4. The authority citation for part 4044
continues to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

m 5. In appendix B to part 4044, a new
entry, as set forth below, is added to the

table. (The introductory text of the table
is omitted.)

Appendix B to Part 4044—Interest
Rates Used to Value Benefits

* * * * *

For valuation dates occurring in the month—

The values of i are:

A for t = Ir

for t= iy for t=

* *

AUGUSE 2004 ...

1-20

.0500

>20 N/A N/A




Federal Register/Vol.

69, No. 135/ Thursday, July 15, 2004 /Rules and Regulations

42335

Issued in Washington, DC, on this 9th day
of July, 2004.

Joseph H. Grant,

Deputy Executive Director and Chief,
Operating Officer, Pension Benefit Guaranty
Corporation.

[FR Doc. 04-16002 Filed 7—14-04; 8:45 am]
BILLING CODE 7708-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 110 and 165
[CGD01-04-088]

RIN 1625-AA87, 1625-AA00, 1625-AA01,
1625-AA11

Regulated Navigation Areas,
Anchorage Grounds, Safety and
Security Zones; Tall Ships Rhode
Island 2004, Narragansett Bay, Rl

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing regulated navigation areas,
anchorage grounds, and safety and
security zones in and adjacent to
Narragansett Bay, Rhode Island for the
Tall Ships Rhode Island 2004 event.
These actions are necessary to provide
for the safety of life and property on the
navigable waters in and adjacent to
Narragansett Bay, Rhode Island and for
the security of participating Tall Ships
during the Tall Ships Rhode Island 2004
event, Narragansett Bay, Rhode Island.
These actions will temporarily restrict
vessel traffic in portions of and adjacent
to Narragansett Bay.

DATES: This rule is effective from 6 a.m.,
e.d.t. July 14, 2004 through 8 p.m., e.d.t.
July 19, 2004.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD01-04—
088 and are available for inspection or
copying at the Waterways Management
Department, Coast Guard Marine Safety
Office Providence, 20 Risho Avenue,
East Providence, RI 02914, between 8
a.m. and 3 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant P. Garcia, Waterways
Management Department, Coast Guard
Marine Safety Office Providence, at
(401) 435-2363.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the

Coast Guard finds that good cause exists
for not publishing an NPRM. Due to the
complex planning and coordination
involved, final details for the Tall Ships
Rhode Island 2004 event were not
provided to the Coast Guard until June
22, 2004, making it impossible to
publish a NPRM or a final rule 30 days
in advance.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Any delay in implementing
this rule will be contrary to the public
interest due to the risks inherent in this
high visibility marine event with the
participation of a large number of
spectator and participating vessels.

Background and Purpose

Newport, Rhode Island, will host the
Tall Ships Rhode Island 2004 festival
from July 16—19, 2004. While the Tall
Ships Rhode Island 2004 event is not an
annual event, this visit of Class A, B and
C sailing vessels is part of an annual
series of sail training races, rallies,
cruise and port festivals organized by
the American Sail Training Association
(“ASTA”) in conjunction with host
ports in the United States and Canada.

The Tall Ships visit to Newport,
which will occur from July 14-19, 2004,
will include the festival from July 16—
19, 2004 and a Parade of Sail on July 19,
2004. Approximately 20 Class A, B and
C vessels are expected to participate in
the Parade of Sail. These regulations
will provide for the safety of life and
protection of property on the navigable
waters in and adjacent to Narragansett
Bay, Rhode Island by preventing the
large number of spectator vessels from
interfering with the organized Parade of
Sail. There will be vessels participating
in the event from several foreign
countries and the high visibility of this
event warrants that both safety and
security zones be established to
safeguard participating vessels, their
crews and the maritime public from
sabotage or other subversive acts,
accidents, or other hazards of a similar
nature.

The participating vessels will anchor
in designated anchorages in the East
Passage of Narragansett Bay on July 14,
2004. On July 15, 2004, the participating
vessels will depart the anchorage area
and proceed to moor at Goat Island in
preparation for the festival. On July 19,
2004, Coast Guard Cutter (CGC) EAGLE
will depart State Pier and the Tall Ships
will depart Goat Island and proceed to
a parade staging area just seaward of,
and adjacent to the East Passage,
Narragansett Bay. At noon e.d.t. on July
19, 2004 the vessels will transit up the

East Passage, Narragansett Bay, to a
turning point just north of Gould Island,
the vessels will then transit back down
the East Passage, exit Narragansett Bay
and head for sea.

These rules create vessel movement
controls and safety and security zones
for the Parade of Sail, and creates
temporary anchorage regulations. The
regulations will be in effect at various
times in Narragansett Bay and in the
waters adjacent to and seaward of East
Passage, Narragansett Bay, beginning on
July 14, 2004 until July 19, 2004. Vessel
congestion due to the large number of
participating and spectator vessels poses
a significant threat to the safety of life
and property. This temporary
rulemaking is necessary to ensure the
safety of life and property in the
navigable waters of the United States,
and to safeguard participating vessels,
their crews and the maritime public
from sabotage or other subversive acts,
accidents, or other hazards of a similar
nature.

Regulated Navigation Areas

The Coast Guard is establishing three
temporary Regulated Navigation Areas
in Narragansett Bay, one from July 14—
15, 2004, one from July 15-19, 2004 and
one on July 19, 2004.

Regulated Navigation Area “A” (Area
A) is needed to protect the maritime
public and participating vessels from
hazards to navigation associated with
the overnight anchoring of Tall Ships in
temporary anchorage Potter Cove
located in the East Passage, Narragansett
Bay.

Xrea A includes all waters of charted
Anchorage A in the East Passage,
Narragansett Bay, that lay north of the
Claiborne Pell/Newport Bridge. (The
portion of Anchorage A south of the
Claiborne Pell/Newport Bridge is not
affected by these regulations). This
Regulated Navigation Area is effective
from 6 a.m. e.d.t. on July 14, 2004 to 8
p-m. e.d.t. on July 15, 2004.

Vessels transiting Area A must do so
at no wake speed or at speeds not to
exceed 6 knots, whichever is less.
Vessels transiting Area A must not
maneuver within 20 yards of a Tall Ship
or other vessel participating in the Tall
Ships Rhode Island 2004 event, unless
authorized by the Captain of the Port
(COTP) Providence or her designated
on-scene representatives. On-scene
representatives include commissioned,
warrant, and petty officers of the U.S.
Coast Guard.

Regulated Navigation Area “B” (Area
B) is needed to protect the maritime
public and participating vessels from
hazards to navigation associated with
numerous spectator craft approaching
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moored Tall Ships berthed at Goat
Island and CGC EAGLE berthed at State
Pier for the Tall Ships Rhode Island
2004 event.

Area B includes all waters within
Newport Harbor south of Goat Island
Causeway and north to an east-west line
along latitude 41°29°00”N between a
point just southwest of Christie’s
Landing, Newport, in approximate
position 41°29’00”N and 71°18'58"W,
and the southern tip of Goat Island. This
Regulated Navigation Area will be
effective from 6 a.m. e.d.t. on July 15,
2004, to noon e.d.t. on July 19, 2004.

Vessels transiting Area B must do so
at speeds of at least 3 knots or at no
wake speed whichever is more, but not
to exceed 6 knots. Vessels transiting
Area B must not maneuver within 20
yards of a moored Tall Ship or other
vessels participating in the Tall Ships
Rhode Island 2004 event, unless
authorized by the COTP Providence or
her designated on-scene representatives.
On-scene representatives include
commissioned, warrant, and petty
officers of the U.S. Coast Guard. Vessels
must enter Area B from the eastern side
of Newport Harbor, proceed north in a
counterclockwise direction to a turning
point south of the causeway, and
continue to proceed south along the
western side of Newport Harbor to the
exit of Area B.

For vessels other than the Tall Ships,
those vessels proceeding under sail
when not also propelled by machinery,
are not allowed in Area B due to
increased difficulty in maintaining
required speed of advance while sailing,
as well as limited maneuvering ability
to proceed in a single file behind
numerous other spectator craft viewing
the moored Tall Ships.

Regulated Navigation Area “C” (Area
C) is needed to protect the maritime
public as well as passenger-for-hire and
excursion vessels greater than 50 feet
that may be anchored in the East
Passage, Narragansett Bay, from hazards
to navigation associated with numerous
spectator craft during the Parade of Sail.

Area C encompasses that portion of
temporary anchorage Potter Cove which
includes all waters of charted
Anchorage A in the East Passage,
Narragansett Bay, that lay north of the
Claiborne Pell/Newport Bridge and west
of the Picket Line Safety and Security
Zone set forth in this regulation. This
Regulated Navigation Area is effective
from 10 a.m. e.d.t. on July 19, 2004 to
8 p.m. e.d.t. on July 19, 2004.

Vessels transiting Area C must do so
at no wake speed or at speeds not to
exceed 6 knots, whichever is less.
Vessels transiting Area C must not
maneuver within 20 yards of an

excursion vessel and passenger-for-hire
vessel greater than 50 feet permitted to
anchor within this area for the viewing
of the Parade of Sail, unless authorized
by the COTP Providence or her
designated on-scene representatives.
On-scene representatives include
commissioned, warrant, and petty
officers of the U.S. Coast Guard.

Anchorage Regulations

The Coast Guard is establishing two
temporary Anchorage regulations for
Tall Ships participating in the Tall
Ships Challenge hosted by the American
Sail Training Association, vessels
participating in the Tall Ships Rhode
Island 2004 event, and authorized
excursion and passenger-for-hire vessels
greater than 50 feet in length. These
regulations will restrict all other vessels
from using the Anchorage Grounds
during various portions of the Tall
Ships Rhode Island 2004 event. These
Anchorage Grounds are needed to
provide a safe and secure anchorage
area for participating Tall Ships prior to
berthing at Goat Island, and to provide
a safe viewing area for excursion and
passenger-for-hire spectator vessels,
thereby reducing congestion and traffic
conflicts with smaller spectator vessels,
while maintaining a clear parade route
for the Tall Ships participating in the
Parade of Sail.

The Coast Guard is establishing
temporary Anchorage ‘“Potter Cove”
exclusively for Tall Ships participating
in ASTA’s Tall Ships Challenge and
vessels participating in the Tall Ships
Rhode Island 2004 Festival. Temporary
Anchorage Potter Cove will be of the
same coordinates of the existing
Anchorage A (set forth in 33 CFR
110.145(a)(1)) in the East Passage,
Narragansett Bay, that lay north of the
Claiborne Pell/Newport Bridge, and will
be established from 6 a.m. e.d.t. on July
14, 2004 until 8 p.m. e.d.t. on July 15,
2004.

The Coast Guard is establishing
temporary Anchorage “Potter Cove II”’
exclusively for spectator vessels greater
than 50 feet in length carrying
passengers-for-hire for the viewing of
the Parade of Sail. Temporary
Anchorage Potter Cove II will be of the
same coordinates of the existing
Anchorage A in that portion that lies
north of the Claiborne Pell/Newport
Bridge and west of the Safety and
Security Zone Picket Line, and will be
established from 10 a.m. e.d.t. on July
19, 2004 until 8 p.m. e.d.t. on July 19,
2004.

Anchorages Potter Cove and Potter
Cove II will be entirely within the same
area as the Regulated Navigation Area
“A”. Therefore vessels other than those

participating in ASTA’s Tall Ships
Challenge and the Tall Ships Rhode
Island 2004 event as well as authorized
spectator vessels, will not be permitted
to anchor and must transit at reduced
speeds staying at least 20 yards away
from any Tall Ship and authorized
spectator vessels.

Safety and Security Zones

The Coast Guard is establishing two
Safety and Security Zones for the Tall
Ships Rhode Island 2004 event.

Safety and Security Zone “‘Staging
Area” is a staging area for the Parade of
Sail participants just seaward of and
adjacent to the East Passage,
Narragansett Bay, and extending in a
1000 yard radius from a point at latitude
41°25’00”N, longitude 71°23’00”W.
Coordinates are in North American
Datum, (NAD) 1983. Safety and Security
Zone “Staging Area” will be in effect
from 10 a.m. e.d.t. on July 19, 2004 until
8 p.m. e.d.t. on July 19, 2004.

Safety and Security Zone ‘“Picket
Line” covers all waters of the East
Passage, Narragansett Bay, within the
following boundaries: Beginning at
approximate position 41°27°19”N,
71°23’08”W, which marks the western
end of the Parade of Sail start line, then
northward to the Lighted Gong Buoy
“7” (LLNR 17800) in approximate
position 41°28"18”N, 71°22"14”W, then
to the Lighted Gong Buoy “9”” (LLNR
17805) in approximate position
41°28’38"N, 71°21’15”W, then to the
Lighted Bell Buoy “11” (LLNR 17810) in
approximate position 41°29°00”N,
71°21°00”W, then to approximate
position 41°29'33”N, 71°21°04”W, then
to approximate position 41°30°19”N,
71°21’04”"W below the Claiborne Pell/
Newport Bridge, then to approximate
position 41°31°07”N, 71°21°17”W, then
to approximate position 41°31’49”N,
71°21’26”W, then to approximate
position 41°32"30”N, 71°21°22”W, then
to approximate position 41°33’00”N,
71°21’17”W, then to the U.S. Navy Buoy
“E” in approximate position
41°33’38"N, 71°21°00”W, then to the
U.S. Navy Buoy “F” in approximate
position 41°33’52”N, 71°20°27”W, then
to the charted Halfway Rock in
approximate position 41°33’48”N,
71°19’55”W. The Safety and Security
Zone Picket Line will continue
southward to approximate position
41°33’14”N, 71°19"125”W, then to
approximate position 41°32’28”N,
71°19’306”W, then to approximate
position 41°31’55”N, 71°19°427”W, then
to the Lighted Bell Buoy “14” (LLNR
17940) in approximate position
41°31°00”N, 71°20’04”W, then to
approximate position 41°30°28”N,
71°20°21”W, then to approximate
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position 41°30712”, 71°20’30”W below
the Claiborne Pell/Newport Bridge, then
to the Mitchell Rock Gong Buoy “3”
(LLNR 17865) in approximate position
41°29’34”N, 71°20’11”"W, then to the
Goat Island Southwest Buoy “1”” (LLNR
17825) in approximate position
41°28’57"N, 71°19"14”W, then to
approximate position 41°29’30”N,
71°20°13”W, then to approximate
position 41°2822”N, 71°20°00”W, then
to approximate position 41°27°55”N,
71°2143”W, then to the Bell Buoy “6”
(LLNR 17790) in approximate position
41°27°27"N, 71°21’57”W, then to
approximate position 41°26°57”N,
71°21’57”W, which marks the eastern
end of the Parade of Sail start line. This
Safety and Security Zone will be used
for the Tall Ships Parade of Sail parade
route and is effective from 10 a.m. e.d.t.
on July 19, 2004 until 8 p.m. e.d.t. on
July 19, 2004. All coordinates are NAD
1983. All pleasure craft 10 feet and
under in length are not allowed within
200 yards of the Picket Line since their
presence will dramatically decrease
crowd control capability, thus creating
further safety and security concerns for
all participants. This Safety and
Security Zone is designed to fit the
needs of safety by facilitating the transit
of participating vessels through the
parade route and minimizing the impact
on the maritime community.

No vessel may enter, remain in, or
transit within the Safety and Security
Zone Picket Line unless authorized by
the Coast Guard COTP Providence or
her on-scene designated representatives
as defined above. Each person or vessel
in a safety zone shall obey any direction
or order of the COTP.

This safety and security zone
regulation is enforceable by the terms
set forth by 33 United States Code
(U.S.C.) 1232. Enforcement of violations
of these regulations may include, in
addition to any civil and criminal
penalties authorized by 33 U.S.C. 1232,
in rem liability against the offending
vessel as well as license sanctions
against the offending mariner. This
regulation is published under the
authority contained in title 33 U.S.C.
1223 and 1225, and the regulations
promulgated thereunder.

Discussion of Rule

This rule provides for the safety and
security of spectator craft, mariners, and
the Tall Ships themselves while the Tall
Ships are: anchored prior to berthing
availability at Goat Island, loitering
while awaiting tug escort to their
assigned berths, while berthed at Goat
Island and State Pier, Newport, Rhode
Island, during the Tall Ships Rhode
Island 2004 event, loitering and making

preparations in the staging area prior to
the Parade of Sail, and proceeding in the
Parade of Sail. During the Parade of Sail,
the Tall Ships will be under way, most
likely under sail, and with limited
mobility. The actual Parade of Sail is
scheduled to last approximately eight
hours, beginning at noon e.d.t. on July
19, 2004 and ending at approximately 8
p-m. e.d.t. on July 19, 2004. The
parading vessels will muster at a staging
area just seaward of the East Passage,
Narragansett Bay, and then transit north
through the East Passage, underneath
the Claiborne Pell/Newport Bridge, then
to a turning point just south of the
charted Halfway Rock, then return south
through the East Passage, underneath
the Claiborne Pell/Newport Bridge, then
exit the parade route and head for sea.

This rule gives the Coast Guard the
authority to ensure the safety of all
vessels participating in the Tall Ships
Rhode Island 2004 event as well as
spectators and recreational craft
enjoying the event.

Regulatory Evaluation

This rule is not a “significant
regulatory action’” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. These regulations
involve only the southern portion of
Narragansett Bay and will close the East
Passage to commercial traffic only
during the eight-hour window for the
Parade of Sail on July 19, 2004. The
West Passage will remain open to vessel
traffic at all times. The impact of this
regulation will not be significant
because the majority of these regulations
will be in effect for approximately eight
hours, the expected duration of the
Parade of Sail, and most vessel traffic
can pass safely around affected areas of
the East Passage by transiting through
the West Passage, Narragansett Bay.
Additionally, extensive advanced
notifications will be made to the
maritime community via the Local
Notice to Mariners, marine information
broadcasts, local port safety committee
meetings, area newspapers, and e-mail
Marine Safety Information Bulletins.
Mariners will be able to adjust their
plans accordingly based on the

extensive advance information.
Additionally, the regulated navigation
area, anchorage grounds, and safety and
security zones have been narrowly
tailored to impose the least impact on
maritime interests yet provide the level
of safety and protection deemed
necessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule will have a significant
economic impact on a substantial
number of small entities. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule may affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
a portion of Narragansett Bay on July 14
and July 15, 2004, and particularly
during the Parade of Sail on July 19,
2004, when the navigation channel in
the East Passage, Narragansett Bay, is
closed to all traffic except vessels
participating in the Parade of Sail.

These regulations will not have a
significant economic impact on a
substantial number of small entities for
the following reasons. The regulations
affecting navigation in the East Passage,
Narragansett Bay, will be in effect
temporarily, and only for those periods
of time necessary for the safety and
security of the Tall Ships Rhode Island
2004 event participants. Recreational
vessel traffic can pass safely around
designated safety and security zones
and anchorages. Additionally,
designated areas for viewing the Parade
of Sail have been established to allow
for use by commercial tour boats that
usually operate in the area. Before the
effective periods, the Coast Guard will
make notification to the public via Local
Notice to Mariners and Broadcast Notice
to Mariners.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.
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Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
the Coast Guard offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process. If this rule will
affect your small business, organization,
or governmental jurisdiction and you
have questions concerning its
provisions or options for compliance,
please contact Lieutenant P. Garcia,
Waterways Management, MSO
Providence, at (401) 435—-2363.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for
Federalism under Executive Order
13132, federalism, if it has a substantial
direct effect on State or local
governments and will either preempt
State law or impose a substantial direct
cost of compliance on them. We have
analyzed this rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and

Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or

adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321—4370f), and
have concluded that there are no factors
in this case that will limit the use of a
categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(f) and (g), of
the Instruction, from further
environmental documentation. An
“Environmental Analysis Check List”
and a “Categorical Exclusion
Determination” are available in the
docket where indicated under
ADDRESSES.

List of Subjects

33 CFR Part 110
Anchorage grounds.

33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR parts 110 and 165 as follows:

PART 110—ANCHORAGE
REGULATIONS

m 1. The authority citation for part 110
continues to read as follows:

Authority: 33 U.S.C. 471, 1221 through
1236, 2030, 2035 and 2071; 33 CFR 1.05-1(g);
Department of Homeland Security Delegation
No. 0170.1.

m 2. From 6 a.m. e.d.t. on July 14, 2004
to 8 p.m. e.d.t. on July 19, 2004,
temporarily amend § 110.145 by adding
the following paragraphs (a)(6), (a)(7),
(d)(7), and (d)(8) to read as follows:

§110.145 Narragansett Bay, RI.

(a) * *x %

(6) Anchorage Potter Cove. (i)
Temporary Anchorage Potter Cove is of
the same coordinates as that portion of
charted Anchorage A that lies north of
the Claiborne Pell/Newport Bridge,
defined in paragraph (a)(1) above.

(ii) This paragraph will be enforced
from 6 a.m. e.d.t. on July 14, 2004 until
8 p.m. e.d.t. on July 15, 2004.

(7) Anchorage Potter Cove II.
Temporary Anchorage Potter Cove II is
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of the same coordinates as that portion
of charted Anchorage A (defined in
paragraph (a)(1) above) in the East
Passage, Narragansett Bay, that lay north
of the Claiborne Pell/Newport Bridge
and west of the temporary Safety and
Security Zone Picket Line set forth in 33
CFR 165.T01-088(a)(2).

(d) L

(7)(i) Temporary Anchorage Potter
Cove is designated for the exclusive use
of vessels participating in the American
Sail Training Association (ASTA’s) Tall
Ships Challenge, that will arrive on July
14, 2004, and await berthing availability
on Goat Island.

(ii) Enforcement period. This
paragraph will be enforced from 6 a.m.
e.d.t. on July 14, 2004 until 8 p.m. e.d.t.
on July 15, 2004.

(8)(1) Temporary Anchorage Potter
Cove II is designated for the exclusive
use of spectator vessels exceeding 50
feet in length carrying passengers-for-
hire for the viewing of the Tall Ships
Parade of Sail.

(ii) Enforcement period. This
paragraph will be enforced from 10 a.m.
e.d.t. on July 19, 2004 until 8 p.m. e.d.t.
on July 19, 2004.

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 3. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 33 CFR 1.05-1(g), 6.04—1, 6.04—
6, and 160.5; Pub. L. 107-295, 116 Stat. 2064;
Department of Homeland Security Delegation
No. 0170.1.

m 4. From 10 a.m. e.d.t. on July 19, 2004
to 8 p.m. e.d.t. on July 19, 2004,
temporarily add § 165.T01-088 to read
as follows:

§165.T01-088 Safety and Security Zones:
Tall Ships Rhode Island 2004, Narragansett
Bay, Rhode Island.

(a) Regulated area. The following
areas are established as Safety and
Security Zones:

(1) Staging area safety and security
zone: All waters just seaward of and
adjacent to the East Passage,
Narragansett Bay, Rhode Island, within
a 1000 yard radius from a point at
latitude 41°25’00”N, longitude
71°23’00”"W. All coordinates are NAD
1983.

(2) Picket Line safety and security
zone: All waters of the East Passage,
Narragansett Bay, Rhode Island, within
the following boundaries: Beginning at
approximate position 41°27'19”N,
71°23’08”W, which marks the western
end of the Parade of Sail start line, then
northward to the Lighted Gong Buoy

“7”” (LLNR 17800) in approximate
position 41°28"18”N, 71°22’14”W, then
to the Lighted Gong Buoy ““9” (LLNR
17805) in approximate position
41°28’38”N, 71°21’15”W, then to the
Lighted Bell Buoy “11” (LLNR 17810) in
approximate position 41°29’00”N,
71°21’00”W, then to approximate
position 41°29’33”N, 71°21°04”W, then
to approximate position 41°30°19”N,
71°21’04”W below the Claiborne Pell/
Newport Bridge, then to approximate
position 41°31°07”N, 71°2117”W, then
to approximate position 41°31°49”N,
71°21’26”W, then to approximate
position 41°32’30”N, 71°21’22”W, then
to approximate position 41°33’00”N,
71°21’17”W, then to the U.S. Navy Buoy
“E” in approximate position
41°33’38”N, 71°21’00”W, then to the
U.S. Navy Buoy “F” in approximate
position 41°33’52”N, 71°20'27”W, then
to the charted Halfway Rock in
approximate position 41°33’48”N,
71°19’55”W. The Safety and Security
Zone Picket Line will continue
southward to approximate position
41°33'14"N, 71°19125”"W, then to
approximate position 41°32’28”"N,
71°19’306”W, then to approximate
position 41°31°55”N, 71°19'427”W, then
to the Lighted Bell Buoy “14” (LLNR
17940) in approximate position
41°31°00"N, 71°20°04"W, then to
approximate position 41°30°28”N,
71°20°21”W, then to approximate
position 41°30"12”N, 71°20°30”W below
the Claiborne Pell/Newport Bridge, then
to the Mitchell Rock Gong Buoy “3”
(LLNR 17865) in approximate position
41°29’34”N, 71°20"11”W, then to the
Goat Island Southwest Buoy “1” (LLNR
17825) in approximate position
41°28’57”N, 71°19"14”W, then to
approximate position 41°29’30”N,
71°20°13”W, then to approximate
position 41°28’22”N, 71°20°00”W, then
to approximate position 41°27°55”N,
71°21°43”W, then to the Bell Buoy “6”
(LLNR 17790) in approximate position
41°27°27”N, 71°21’57”W, then to
approximate position 41°26’57”N,
71°21’57”W, which marks the eastern
end of the Parade of Sail start line. All
coordinates are NAD 1983.

(b) Regulations. No vessels may
transit within the Safety and Security
Zone Staging Area or the Safety and
Security Zone Picket Line without the
express authorization of the Coast Guard
Captain of the Port (COTP) Providence
or her designated on-scene
representative. All pleasure craft 10 feet
and under in length are not allowed
within 200 yards of the Picket Line. All
persons and vessels shall comply with
the instructions of the COTP or her
designated on-scene representative. On-

scene representatives include
commissioned, warrant, and petty
officers of the U.S. Coast Guard. Upon
being hailed by siren, radio, flashing
light, or other means, the operator of the
vessel shall proceed as directed.

(c) Enforcement period. This section
will be enforced from 10 a.m. e.d.t. on
July 19, 2004 until 8 p.m. e.d.t. on July
19, 2004.

m 5. From 6 a.m. e.d.t. on July 14, 2004
to 8 p.m. e.d.t. on July 15, 2004,
temporarily add § 165.T01-089 to read
as follows:

§165.T01-089 Regulated Navigation
Areas: Tall Ships Rhode Island 2004,
Narragansett Bay, Rhode Island.

(a) Regulated area.

(1) Regulated Navigation Area A. (i)
The following area is a Regulated
Navigation Area: All waters of charted
Anchorage A (set forth in 33 CFR
110.145(a)(1)) in the East Passage,
Narragansett Bay, that lay north of the
Claiborne Pell/Newport Bridge. (The
portion of Anchorage A south of the
Claiborne Pell/Newport Bridge is not
affected by these regulations.)

(ii) Enforcement period. This section
will be enforced from 6 a.m. e.d.t. on
July 14, 2004 to 8 p.m. e.d.t. on July 15,
2004.

(2) Regulated Navigation Area B. (i)
The following area is a Regulated
Navigation Area: All waters within
Newport Harbor south of Goat Island
Causeway and north to an east-west line
along latitude 41°29’00”N between a
point just southwest of Christie’s
Landing, Newport, in approximate
position 41°29’00”N and 71°18'58"W,
and the southern tip of Goat Island.

(ii) Enforcement period. This section
will be enforced from 6 a.m. e.d.t. on
July 15, 2004 until noon e.d.t. on July
19, 2004.

(3) Regulated Navigation Area C. (i)
The following area is a Regulated
Navigation Area: All waters of charted
Anchorage A (set forth in 33 CFR
110.145(a)(1)) in the East Passage,
Narragansett Bay, that lay north of the
Claiborne Pell/Newport Bridge and west
of the temporary Safety and Security
Zone Picket Line set forth in 33 CFR
165.T01-088(a)(2). (The portion of
Anchorage A south of the Claiborne
Pell/Newport Bridge and east of the
temporary Safety and Security Zone
Picket Line are not affected by these
regulations).

(ii) Enforcement period. This section
will be enforced from 10 a.m. e.d.t. on
July 19, 2004 to 8 p.m. e.d.t. on July 19,
2004.

(b) Regulations. (1)(i) Vessels
transiting Regulated Navigation Area A
must do so at no wake speed or at
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speeds not to exceed 6 knots, whichever
is less.

(ii) Vessels transiting this area must
not maneuver within 20 yards of a Tall
Ship or other vessel participating in the
Tall Ships Rhode Island 2004 Festival
(identified by a Tall Ships Rhode Island
2004 flag), unless authorized by the
Coast Guard Captain of the Port (COTP)
Providence or her designated on-scene
representative. On-scene representatives
include commissioned, warrant, and
petty officers of the U.S. Coast Guard.

(2)(i) Vessels transiting Regulated
Navigation Area B must do so at speeds
of at least 3 knots or at no wake speed
whichever is more, but not to exceed 6
knots.

(ii) Vessels transiting this area must
not maneuver within 20 yards of a
moored Tall Ship, unless authorized by
the Coast Guard Captain of the Port
(COTP) Providence or her designated
on-scene representative. On-scene
representatives include commissioned,
warrant, and petty officers of the U.S.
Coast Guard.

(iii) Vessels must enter Regulated
Navigation Area B in a
counterclockwise direction, proceed
north along the eastern side of Newport
Harbor to a turning point south of the
causeway in approximate position
41°2928”N and 71°1940”N, then
proceed south down the western side of
Newport Harbor and exit the area to the
left side of the entrance.

(iv) For vessels other than the Tall
Ships, those vessels proceeding under
sail when not also propelled by
machinery, are not allowed in Area B
due to increased difficulty in
maintaining required speed of advance
while sailing, as well as limited
maneuvering ability to proceed single
file behind numerous other spectator
craft viewing the moored Tall Ships.

(3)(i) Vessels transiting Regulated
Navigation Area C must do so at no
wake speed or at speeds not to exceed
6 knots, whichever is less.

(ii) Vessels transiting Regulated
Navigation Area C must not maneuver
within 20 yards of an excursion vessel
and passenger-for-hire vessel greater
than 50 feet permitted to anchor within
this area, unless authorized by the
COTP Providence or her on-scene
representative. On-scene representatives
comprise of commissioned, warrant,
and petty officers of the U.S. Coast
Guard.

Dated: July 9, 2004.
David P. Pekoske,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 04—16099 Filed 7—12-04; 2:53 pm]
BILLING CODE 4910-15-P

POSTAL SERVICE
39 CFR Part 3

Amendment to Bylaws of the Board of
Governors

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: On June 15, 2004, the Board
of Governors of the United States Postal
Service adopted a revision to its bylaws.
The purpose of this revision was to
reserve the selection of the independent
external auditor to the Presidentially-
appointed Governors rather than the full
Board of Governors. Consequently, the
Postal Service hereby publishes this
final rule.

EFFECTIVE DATE: June 15, 2004.

FOR FURTHER INFORMATION CONTACT:
William T. Johnstone, Secretary of the
Board, U.S. Postal Service, 475 L’Enfant
Plaza, SW., Washington, DC 20260—
1000, (202) 268-4800.

SUPPLEMENTARY INFORMATION: This
document publishes a revision to 39
CFR 3.3 and 3.4 of the Bylaws of the
Board of Governors of the United States
Postal Service. The Board removed and
reserved § 3.3(o) which reserved for the
full Board the selection of the
independent outside auditor. The Board
added a new paragraph (k) to § 3.4 to
reserve for the Governors the selection
of the independent outside auditor. The
changes were adopted by the Board on
June 15, 2004. The purpose of the
changes was to reserve the selection of
the independent external auditor to the
Presidentially-appointed Governors
rather than the full Board of Governors.

List of Subjects in 39 CFR Part 3

Administrative Practice and
procedure, Organization and functions
(Government agencies), Postal Service.

m Accordingly, sections 3. 3 and 3.4 of
title 39 CFR are amended as follows:

PART 3—BOARD OF GOVERNORS
(ARTICLE 111)

m 1. The authority citation for part three
continues to read as follows:

Authority: 39 U.S.C. 202, 203, 205, 401(2),
(10), 402, 414, 416, 1003, 2802—2804, 3013;
5 U.S.C. 552b(g), (j); Inspector General Act,
5 U.S.C. app.; Pub. L. 107-67, 115 Stat. 514
(2001).

m 2. Section 3.3 is amended by removing
and reserving paragraph (o).

§3.3 Matters reserved for decision by the
Board.

* * * * *

(o) [Reserved]
* * * * *

m 3. Section 3.4 is amended by adding
new paragraph (k) to read as follows:

§3.4 Matters reserved for decision by the
Governors.
* * * * *

(k) Selection of an independent,
certified public accounting firm to
certify the accuracy of Postal Service
financial statements as required by 39
U.S.C. 2008(e).

Neva Watson,

Attorney, Legislative.

[FR Doc. 04-16023 Filed 7—14—-04; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 295-0441w; FRL-7787-2]

Withdrawal of Direct Final Rule
Revising the California State
Implementation Plan, Great Basin
Unified Air Pollution Control District
and Ventura County Air Pollution
Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of direct final rule.

SUMMARY: On June 7, 2004 (69 FR
31739), EPA published a direct final
approval of revisions to the California
State Implementation Plan (SIP). These
revisions concerned GBUAPCD Rule
406, Open Outdoor Fires, GBUAPCD
Rule 407, Incinerator Burning, and
Ventura County Rule 56, Open Burning.
The direct final action was published
without prior proposal because EPA
anticipated no adverse comment. The
direct final rule stated that if adverse
comments were received by July 7,
2004, EPA would publish a timely
withdrawal in the Federal Register. EPA
received a timely adverse comment and
is, therefore, withdrawing the direct
final approval. EPA will address the
comment in a subsequent final action
based on the parallel proposal also
published on June 7, 2004 (69 FR
31782). As stated in the parallel
proposal, EPA will not institute a
second comment period on this action.
Accordingly, the revision to 40 CFR
52.220, published in the Federal
Register on June 7, 2004 (69 FR 31739),
which was to become effective on
August 6, 2004, is withdrawn.

DATES: The direct final rule published
on June 7, 2004, at 69 FR 31739, is
withdrawn as of July 15, 2004.

FOR FURTHER INFORMATION CONTACT: Al
Petersen, Rulemaking Office (AIR-4),
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U.S. Environmental Protection Agency,
Region IX, (415) 947-4118,
petersen.alfred@epa.gov.

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements.
Dated: June 21, 2004.
Wayne Nastri,
Regional Administrator, Region IX.
m Accordingly, the amendment to 40
CFR 52.220, published in the Federal
Register on June 7, 2004 (69 FR 31739),
which was to become effective on August
6, 2004, is withdrawn.

[FR Doc. 04—15941 Filed 7-14-04; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 147
[FRL-7788-1]

State of Alabama; Underground
Injection Control Program Revision;
Response to Court Remand

AGENCY: Environmental Protection
Agency.

ACTION: Final determination on court
remand on final rule.

SUMMARY: In this document, the
Environmental Protection Agency (EPA)
is providing its response to the Eleventh
Circuit Court of Appeals’ remand in
Legal Environmental Assistance
Foundation, Inc. v. United States
Environmental Protection Agency (11th
Cir. 2001) (hereinafter LEAF II),
directing EPA to determine whether
Alabama’s revised underground
injection control (UIC) program covering
hydraulic fracturing of coal bed seams
to recover methane gas complies with
the requirements for Class II wells. In
LEAF II, the Eleventh Circuit affirmed
EPA’s decision to review Alabama’s
hydraulic fracturing program pursuant
to the approval criteria in section 1425
of the Safe Drinking Water Act (SDWA),
instead of the approval criteria in
section 1422 of the SDWA, and rejected
LEAF’s claim that EPA’s approval of the
program pursuant to section 1425 was
arbitrary. However, the Court remanded
the matter, in part, for EPA “to
determine whether Alabama’s revised
UIC program complies with the
requirements for Class II wells.” After
issuing a proposed response in the April
8, 2004, Federal Register and receiving
comments on that proposal, EPA has

determined that the hydraulic fracturing
portion of the State’s UIC program
relating to coal bed methane production,
which was approved under section 1425
of the SDWA, complies with the
requirements for Class II wells within
the context of section 1425’s approval
criteria.

ADDRESSES: Documents relevant to this
action are available for inspection at a
docket, which is located at U.S.
Environmental Protection Agency,
Region 4, Water Management Division,
Ground Water and Drinking Water
Branch, Sam Nunn Atlanta Federal
Center, 61 Forsyth Street, SW., Atlanta,
Georgia 30303. The docket may be
accessed between 8 a.m. and 5 p.m.,
Monday through Friday, excluding legal
holidays. A reasonable fee may be
charged for copying.

FOR FURTHER INFORMATION CONTACT:
General questions, and questions on
technical issues concerning today’s
document should be directed to Larry
Cole at (404) 562—9474, or at the address
listed in the ADDRESSES section.
Questions on legal issues concerning
today’s document should be addressed
to Zylpha Pryor, Office of
Environmental Accountability, U.S.
Environmental Protection Agency—
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303; telephone (404)
562-9535.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Background Information
A. Court Decisions
B. Section 1425 of the SDWA
II. EPA’s Response to Court Remand
III. EPA’s Response to Public Comments

I. Background Information

A. Court Decisions

On May 3, 1994, the Legal
Environmental Assistance Foundation,
Inc., (LEAF) submitted a petition to EPA
to withdraw Alabama’s UIC program,
asserting that the State was not
appropriately regulating injection
activities associated with coal bed
methane gas production wells.
Following the Agency’s May 5, 1995,
denial of the petition, LEAF sought
review of this decision by the United
States Court of Appeals for the Eleventh
Circuit. On August 7, 1997, in LEAF v.
EPA, 118 F. 3d 1467 (11th Cir. 1997)
(LEAF 1), the Court held that hydraulic
fracturing activities constitute
underground injection under Part C of
the SDWA and must be regulated by
permit or rule. On February 18, 1999,
the Eleventh Circuit directed EPA to
implement the Court’s August 1997
decision. The Court established a

schedule for EPA to follow in
determining whether, in light of the
Court’s ruling regarding hydraulic
fracturing, EPA should withdraw
approval of Alabama’s UIC program. In
a January 19, 2000, Federal Register
final rule, EPA announced its
determination that Alabama’s UIC
program regulating hydraulic fracturing
associated with coal bed methane
production was consistent with the
requirements of the SDWA and the
LEAF I Court mandate (65 FR 2889,
January 19, 2000).

LEAF filed a petition for review of
EPA’s determination with the Eleventh
Circuit Court, arguing that it should be
set aside for three reasons. First, LEAF
argued that the underground injection of
hydraulic fracturing fluids to enhance
the recovery of methane gas from coal
beds is not underground injection for
the secondary or tertiary recovery of
natural gas under section 1425 of the
SDWA. Second, LEAF contended that
wells used for the injection of hydraulic
fracturing fluids to enhance the recovery
of methane gas from coal beds are Class
II wells as defined in 40 CFR 144.6(b),
and EPA'’s classification of hydraulic
fracturing as a ““Class II-like
underground injection activity”” was not
in accordance with law. Third, LEAF
argued that, even if Alabama’s revised
UIC program was covered by the
alternative approval procedure of
section 1425, EPA’s approval of the
revised program was arbitrary and
capricious. The Eleventh Circuit
generally ruled in favor of EPA, holding
that: (1) EPA’s decision to approve
Alabama’s hydraulic fracturing program
pursuant to section 1425 of the SDWA
was a permissible construction of the
statute; and (2) EPA was not arbitrary in
determining that Alabama’s UIC
program complies with the section 1425
statutory approval requirements. LEAF
II, 276 F.3d at 1260-61, 1265. However,
the Court remanded, in part, for EPA to
determine whether Alabama’s revised
program covering the hydraulic
fracturing of coal beds to produce
methane complies with the
requirements for Class II wells. Id. at
1264. The purpose of this document is
to announce EPA’s determination
regarding the remanded issue.

B. Section 1425 of the SDWA

Any State that seeks to acquire
primary enforcement responsibility for
the regulation of Class II wells may, at
its option, apply for primacy for its
Class II UIC program under the approval
criteria in either section 1422 or section
1425 of the SDWA. Approval under
either section is aimed at achieving the
same fundamental objective of



42342

Federal Register/Vol. 69, No. 135/ Thursday, July 15, 2004/Rules and Regulations

protecting underground sources of
drinking water from endangerment by
well injection. However, State program
approvals under section 1422(b)(1) of
the SDWA are required to meet a
different legal standard than State
program approvals under section 1425.
Section 1425 was added as part of the
1980 amendments to the SDWA to offer
States an approval alternative that was
not necessarily tied to the detailed
regulatory requirements for Class II
wells found at 40 CFR parts 124, 144,
145, and 146.

Approval under section 1422(b)(1)(A)
requires that the State UIC program
meet the requirements of regulations in
effect under section 1421. Those
regulations, which are found at 40 CFR
parts 124, 144, 145, and 146, are very
detailed and specific. However, under
the alternate section 1425 approval
criteria, a State may instead demonstrate
that the Class II portion of its UIC
program meets the requirements of
section 1421(b)(1)(A) through (D) and
represents an ‘“‘effective”” program to
prevent injection which endangers
drinking water sources. A State has
more flexibility in developing a section
1425-approvable Class II program than if
it were developing the same program for
approval under section 1422. Similarly,
EPA has more discretion to approve a
Class II program under the section 1425
criteria, because that program does not
have to “track” or be ‘“‘as stringent as”
each of the Class II-related requirements
of 40 CFR parts 124, 144, 145, and 146.
See 40 CFR 145.11(b)(1). If a State
makes a satisfactory demonstration
pursuant to section 1425 that its Class
II program warrants approval, it has
done all that is required to demonstrate
that its program complies with the
requirements for Class II wells.

II. EPA’s Response to Court Remand

During the hydraulic fracturing
process, fracturing fluids are injected
through methane production wells to
create fractures in the formation through
which methane flows to the well and up
to the surface. In its January 19, 2000,
Federal Register final rule approving
Alabama’s UIC program revisions, EPA
characterized hydraulic fracturing for
the production of coal bed methane as
a “Class II-like underground injection
activity.” In the final rule, EPA
acknowledged that its classification
scheme recognizes only five classes of
wells. However, EPA stated that, since
the injection of fracture fluids is often
a one-time exercise of extremely limited
duration and was ancillary to the well’s
principal function of producing
methane, it did not seem entirely
appropriate to ascribe full Class II status

to that activity. EPA also based its
Alabama well classification decision on
the fact that the general UIC “well
classification systems found in 40 CFR
144.6 and 146.5 do not expressly
include hydraulic fracturing” and “the
various permitting, construction, and
other requirements found in parts 144
and 146 do not specifically address
hydraulic fracturing.” 65 FR 2892. It is
still the case today that EPA has not
promulgated national regulations
expressly and specifically designed to
establish minimum requirements for
State programs that regulate hydraulic
fracturing of coal beds to enhance
methane production.

The LEAF II Court found EPA’s
classification of Alabama’s
hydraulically fractured coal bed
methane wells as “Class II-like” to be
inconsistent with the plain language of
40 CFR 144.6, which defines Class II
injection wells. In its opinion, the Court
held that, even though the injection of
fracture fluids is often a one-time
exercise of extremely limited duration,
“wells used for the injection of
hydraulic fracturing fluids fit squarely
within the definition of Class II wells.”
LEAF I, 276 F.3d at 1263; see also 40
CFR 144.6(b)(2). In view of its finding
that the wells are Class II wells, the
Court remanded, in part, for EPA to
determine whether Alabama’s revised
UIC program complies with the
requirements for Class II wells.

In applying for approval of that part
of its Class II UIC program regulating
hydraulic fracturing of coal beds,
Alabama could have sought primacy
either under section 1422 or section
1425 approval criteria of the SDWA.
Since Alabama chose to make its
demonstration pursuant to section 1425,
EPA appropriately evaluated that part of
Alabama’s Class II program regulating
hydraulic fracturing of coal beds using
the section 1425 alternative approval
requirements.

To receive approval for its Class I
program, or some component thereof,
under the optional demonstration,
section 1425 requires a State to show
that its program meets the following five
criteria: (1) Section 1421(b)(1)(A)
provides that the State program must
prohibit any underground injection
which is not authorized by permit or
rule; (2) section 1421(b)(1)(B) provides
that the State program must require that
the applicant for a permit satisfy the
State that the underground injection
will not endanger drinking water
sources and prohibits the State from
promulgating any rule that authorizes
underground injection which endangers
drinking water sources; (3) section
1421(b)(1)(C) requires that the State

program include inspection, monitoring,
recordkeeping, and reporting
requirements; (4) section 1421(b)(1)(D)
provides that the State program must
apply to underground injections by
Federal agencies, as well as
underground injections by any other
person, whether or not occurring on
property owned or leased by the United
States; and (5) the State program must
represent “‘an effective program” to
prevent underground injection which
endangers drinking water sources, in
accordance with section 1425(a). If a
State can successfully demonstrate that
its Class II program satisfies all of these
requirements, the program has met all
the statutory requirements for approval.
As previously discussed, under section
1425, that program, or a component
thereof, does not have to demonstrate
that it contains requirements as
stringent as, or identical to, each of the
specific Class II requirements found in
40 CFR parts 144 and 146 of EPA’s
regulations. Instead, a finding that such
a program, or component thereof, meets
the Class II approval requirements of
section 1425 means that such a program,
by virtue of that finding, necessarily
complies with all applicable statutory
and regulatory requirements for Class II
wells.

EPA’s determination that Alabama’s
hydraulic fracturing program related to
coal bed methane production complied
with the section 1425 requirements for
Class II program approval was explained
in great detail in the January 19, 2000,
Federal Register final rule. The LEAF II
Court held that EPA’s determination
that Alabama’s UIC program complies
with the SDWA’s statutory requirements
was not arbitrary. LEAF v. EPA, 276
F.3d at 1265. EPA did not reopen that
earlier approval decision or solicit
additional comment on it. EPA only
sought comment on its proposed
response to the LEAF II Court’s question
on remand.

In reviewing and approving
Alabama’s coal bed methane-related
hydraulic fracturing program, EPA was
cognizant of the various regulatory
provisions in 40 CFR parts 144 and 146,
which are designed to prevent Class II
injection wells from causing the
movement of fluid containing any
contaminant into a USDW. EPA
generally expects traditional State Class
II programs, i.e., those regulating the
injection of fluids brought to the surface
either in connection with conventional
oil and gas production or for enhanced
recovery or storage of oil and gas, to
demonstrate their “effectiveness” to
prevent underground injection which
endangers USDWs, pursuant to Section
1425, by inclusion of statutory or
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regulatory provisions preventing fluid
movement. EPA was concerned that
according “full” Class II status to
Alabama’s hydraulically-fractured
methane production wells could have
been misconstrued as requiring a strict
application of those “no fluid
movement” provisions and could have
unnecessarily impeded methane gas
production in Alabama within the
meaning of SDWA section 1441(b)(2)
because Alabama’s revised program
allowed injection of fracturing fluids
into USDWs, provided they did not
cause a violation of any MCL or
otherwise adversely affect the health of
persons. LEAF v. EPA, F.3d at 1264
n.12; EPA brief at 30-31. EPA thus
decided to characterize wells used to
inject hydraulic fracturing fluids into
Alabama’s coal bed formations as “Class
II-like,” rather than Class II. However,
this characterization of Alabama’s
hydraulically-fractured methane
production wells, while designed to
further ensure that regulation of those
wells did not unnecessarily interfere
with or impede methane gas production,
was unnecessary for purposes of EPA’s
approval. EPA’s decision to approve
Alabama’s regulation of these wells
pursuant to section 1425 is due in part
to the unique attributes of hydraulic
fracturing in Alabama, as well as to
EPA’s substantive finding, which was
upheld by the LEAF II Court, that
Alabama’s program does not endanger
USDWs because, among other
requirements, the injection must not
cause a violation of any MCL or
otherwise adversely affect the health of
persons. EPA thus appropriately
exercised the discretion and flexibility
inherent in SDWA section 1425 to
approve Alabama’s coal bed methane-
related hydraulic fracturing program
despite the fact that it does not prohibit
fluid movement into USDWs because:
(1) EPA’s Class II regulations were not
designed to, and do not specifically
address the unique technical and
temporal attributes of hydraulic
fracturing, and (2) more importantly,
EPA determined pursuant to section
1425 that Alabama’s program is effective
at preventing endangerment of USDWs.

In sum, the SDWA gives Alabama
more flexibility in developing a section
1425-approvable Class II program for the
hydraulic fracturing of coal beds to
produce methane than if it were
developing the same program for
approval under the criteria in section
1422. Similarly, EPA has more
discretion to approve Alabama’s revised
Class II program relating to coal bed
methane production under the criteria
in section 1425, because that program

does not have to “track” or be ““as
stringent as” each of the Class II-related
requirements of 40 CFR parts 124, 144,
145, and 146. See 40 CFR 145.11(b)(1).
Because Alabama made a satisfactory
demonstration pursuant to section 1425
that its coal bed methane-related
hydraulic fracturing program warranted
approval, it did all that was required to
demonstrate that its program complies
with the requirements for Class II wells.

ITI. EPA’s Response to Public Comments

Summary of Comments

All of the commenters except one
supported EPA’s determination. One
pointed out that the States, which have
decades of regulatory experience in
protecting ground water from drilling
activities, have supervised the fracturing
of nearly a million wells without a
single occurrence of harm to ground
water. This and other statistics were
cited by several commenters as evidence
of the strength of the State regulatory
programs and, conversely, of the lack of
need for additional Federal regulation.
One commenter noted that any
additional regulation would impede
production. Another commenter
mentioned that because of the unique
aspects of hydraulic fracturing as
compared to traditional Class II
activities, additional Federal
regulations, or the application of Class
IT requirements at the national level on
hydraulic fracturing, is unnecessary and
would only result in increased costs to
the Federal and State governments, as
well as to oil and gas operators, with no
additional environmental benefit. One
commenter found the distinction
between classification of hydraulic
fracturing wells as Class II or Class II-
like to be of no importance given
approval under 1425, while another
took issue with the holding in LEAF I,
which defined hydraulic fracturing as
underground injection under Part C of
the SDWA. Overall, the supportive
submittals were perhaps best
summarized by the commenter who
stated that EPA’s response demonstrates
a‘* * * convergence of sound legal
reasoning with clear environmental and
economic benefits.”

EPA appreciates the comments
supportive of its determination and does
not believe that they need a response.
Those comments regarding decisions
already made by the Eleventh Circuit
Court are beyond the scope of the
remanded issue and therefore do not
require a response.

One commenter did not support
EPA’s determination on the remand.
The commenter stated that Alabama’s
revised underground injection control

program for hydraulic fracturing of
coalbeds to produce methane gas failed
to demonstrate (1) that permit
applicants are required to ““satisfy the
State that underground injection will
not endanger drinking water sources”
and (2) “that the program represents an
effective program to prevent
underground injection which endangers
drinking water sources.” Additionally,
it said that Alabama’s revised program
“does not comply with the requirements
for Class IT wells.”

The commenter stated that, despite
the general requirement in EPA’s UIC
rules that all new Class II wells shall be
sited in such a fashion that they inject
into a formation which is separated
from any underground source of
drinking water by a confining zone that
is free of known open faults or fractures
within the area of review (40 CFR
146.22(a)), the Alabama program allows
hydraulic fracturing fluids to be injected
directly into underground sources of
drinking water. The commenter also
cited a number of other provisions of
EPA’s UIC rules that the commenter
said would “impose technical
requirements for ‘good engineering’
practices designed to prevent movement
of fluids into underground sources of
drinking water,” e.g., 40 CFR 146.23(a),
144.28(f)(6)(ii), 144.52(a)(3),
144.52(a)(9). The commenter noted that
“EPA previously found these technical
requirements necessary to effectuate the
preventive and public health protective
purposes of the Act. 45 FR 42472, 42478
(1980).” The commenter continued to
say that Alabama’s requirement that
well operators certify that the hydraulic
fracturing fluid injectate does not
exceed MCLs for drinking water is not
sufficient to satisfy the State that the
injection will not endanger drinking
water sources and does not represent an
“effective method” to prevent
endangerment. A list of constituent
hydraulic fracturing fluids that have
been used in Alabama was submitted by
the commenter, which pointed out that
MCLs have been established for only
four of the 50 hydraulic fracturing fluid
constituents it identified. Moreover, the
commenter indicated that an operator’s
MCL certification did not address
whether contaminants in the hydraulic
fracturing fluid “may adversely affect
the health of persons.” It said the
Alabama program does not require that
the operator or the State Oil and Gas
Board of Alabama ensure that injection
will not adversely affect the health of
persons.

Absent implementation criteria and
assignment of implementation
responsibility, the commenter stated,
the statutory proscription against
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contamination which “may adversely
affect the health of persons” is likely to
be ignored by the operator and the State
Oil and Gas Board of Alabama until
after complaints are received that
drinking water supplies have been
contaminated. Then, the commenter
continued, the proscription will be
invoked only to justify the imposition of
additional requirements for corrective
action as are necessary to prevent a
further threat to the health of persons.
The commenter believes that this
outcome “‘is even more likely” given
“Alabama’s and EPA’s reluctance to
regulate hydraulic fracturing.”

At the outset, EPA must point out that
to the extent these comments assert that
Alabama’s revised underground
injection control program for hydraulic
fracturing of coalbeds failed to
demonstrate that such underground
injection “will not endanger drinking
water sources” and that Alabama’s
revised program does not represent an
“effective program to prevent
underground injection which endangers
drinking water sources,” they merely
repeat claims made by LEAF during its
challenge in the Eleventh Circuit Court
of Appeals to EPA’s January 2000
approval of Alabama’s program. In its
December 21, 2001, opinion generally
upholding that approval, the Eleventh
Circuit observed that LEAF had made a
number of arguments in support of its
contention that EPA had arbitrarily
approved Alabama’s program, including
that “Alabama’s revised UIC program
fails to require that a permit applicant
satisfy the state that underground
injection will not endanger
underground sources of drinking water”
and that “Alabama’s revised UIC control
program does not represent an effective
program to prevent underground
injection which endangers drinking
water sources.” LEAF v. EPA, 276 F.3d
1253, 1265 n.13 (11th Cir. 2001). The
court said it “carefully considered” each
of LEAF’s arguments and concluded
that “none of these arguments would
support setting aside the agency’s
determination in this case.” EPA
believes that these reasserted,
generalized critiques of Alabama’s
approved program are beyond the
limited scope of the Court’s remand and
does not believe that further response to
such critiques is necessary.

More relevant to the issue on remand
is the commenter’s claim that Alabama’s
revised UIC program ‘“does not comply
with the requirements for Class II
wells.” In support of that claim, a
number of provisions are cited in CFR
parts 144 and 146 that apply to Class I
wells: 40 CFR 146.22(a), 146.23(a),
144.28(f)(6)(ii), 144.52(a)(3), and

144.52(a)(9). The commenter says that
each of these regulatory provisions is
designed to prevent movement of fluids
containing contaminants into
underground sources of drinking water
and criticizes Alabama’s program for
allowing hydraulic fracturing fluids to
be injected into underground sources of
drinking water.

It is true that Alabama’s revised UIC
program regulating hydraulic fracturing
of coalbed formations (1) allows, under
certain limited circumstances, the
injection of hydraulic fracturing fluids
into underground sources of drinking
water and (2) does not contain State
regulatory provisions analogous to the
CFR part 144 and part 146 provisions
cited by LEAF. This does not mean,
however, that Alabama’s program does
not comply with the requirements for
Class IT wells. As EPA explained at
length in its April 2004 proposed
determination on remand and again in
this document, a State UIC program
seeking approval under the alternate
SDWA section 1425 approval criteria
“does not have to ‘track’ or be ‘as
stringent as’ each of the Class-II-related
requirements of 40 CFR parts 124, 144,
145, and 146.” 69 FR 18478, 18479
(April 8, 2004). The commenter does not
dispute this in its assertions.
Accordingly, the fact that certain
provisions of 40 CFR parts 144 and 146
have been identified that are not found
in Alabama’s revised program does not
render that program out of compliance
with the requirements for Class II wells.

Nor is it problematic that Alabama
requires a certification in writing that
““the mixture of fluids to be used to
hydraulically fracture the coal beds does
not exceed the maximum contaminant
levels contained in 40 CFR part 141,
subparts B and G. Alabama Rule 400-3—
8—.03(2)(b)(3). It is true that Alabama’s
certification requirement addresses MCL
exceedences, and not whether the
operator believes hydraulic fracturing
fluid injection will “adversely affect the
health of persons.” However, this does
not mean that the certification
requirement is insufficient or
ineffective. Alabama’s certification
requirement must be viewed in the
larger context of the program’s
requirements as a whole. Significantly,
the Alabama program expressly requires
that each coal bed be hydraulically
fractured ““so as not to endanger any
underground source of drinking water
(USDW).” Alabama Rule 400-3—8—
.03(1). If endangerment occurs despite
this prohibition, the well must be
plugged and abandoned and
remediation of the USDW may be
required. Alabama Rule 400-3-8-.03(1).
Moreover, the Alabama program

expressly provides that coal beds shall
not be hydraulically fractured in a
manner that allows the movement of
fluid containing any contaminant into a
USDW, if the presence of that
contaminant may cause an exceedence
of an MCL or “otherwise adversely
affect the health of persons.” Alabama
Rule 400-3—-8-.03(2). So, while the
certification requirement does not
specifically address whether injected
contaminants may ‘“adversely affect the
health of persons,” the program’s
fundamental regulatory requirements, as
expressly stated in Alabama Rule 400—
3-8-.03(1) and (2), prohibit any
hydraulic fracturing (within or outside a
USDW) that may ‘‘adversely affect the
health of persons.” This prohibition
embodies the SDWA’s endangerment
test in 42 U.S.C. 300h(d). Under
Alabama law an operator cannot simply
inject “any quantity” of a hydraulic
fracturing fluid’s constituent chemicals
into a USDW without regard to whether
such injection would violate Alabama
Rule 400-3—8-.03(1) and (2) and
“adversely affect the health of persons.”
Contrary to the commenter’s view, the
Alabama program does require that the
operator and the State Oil and Gas
Board of Alabama ensure that injection
will not “adversely affect the health of
persons.” It does that by requiring
written permission to inject and
expressly prohibiting any injections that
might “adversely affect the health of
persons.” And the Eleventh Circuit has
found that Alabama’s program was
“effective” for purposes of 42 U.S.C.
300h—4(a).

The commenter asserts that Alabama’s
approved program lacks sufficient
implementation criteria and assignment
of implementation responsibility. EPA
disagrees. The program’s fundamental
criteria are clear: no hydraulic fracturing
that endangers USDWs, exceeds MCLs,
or may ‘“‘otherwise adversely affect the
health of persons.” EPA strongly
disagrees with the claim that these
prohibitions are likely to be ignored by
the operator and State Oil and Gas
Board of Alabama. Nothing in the record
supports that assertion. The placement
of implementation responsibility upon
the State Oil and Gas Board of Alabama
is also clear.

EPA believes the State of Alabama’s
hydraulic fracturing regulatory program,
with its regulatory criteria, technical
review process, and written approval
procedures, continues to be effective in
preventing endangerment to
underground sources of drinking water.

Conclusion: EPA has determined that
the hydraulic fracturing portion of the
State’s UIC program relating to coal bed
methane production, which was
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approved under section 1425 of the
SDWA, complies with the requirements
for Class II wells within the context of
section 1425’s approval criteria.

Dated: July 9, 2004.
Benjamin H. Grumbles,
Acting Assistant Administrator for Water.
[FR Doc. 04-16075 Filed 7—14—04; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 04-1650; MM Docket No. 02-290; RM—
10527, RM-10772, RM-10773]

Radio Broadcasting Services; Franklin,
ID and Richfield, UT

AGENCY: Federal Communications
Commission.

ACTION: Final rule, correction.

SUMMARY: The Federal Communications
Commission published in the Federal
Register, of June 25, 2004, a document
which granted multiple channels
substitutions and changes of community
of license in Utah, Colorado, Idaho and
Wyoming. The amendatory language
requested removal of channels not
currently listed in Section 73.202(b), FM
Table of Allotments for Franklin, Idaho
and Richfield, Utah. This document
corrects the amendatory language under
Idaho by removing Channel 249A at
Franklin in lieu of Channel 248C1.
Additionally, the published document
substituted Channel 249C for Channel
248C at Richfield, Utah, reallotted
Channel 249C to Elsinore, Utah, and
modified the license of Station KLGL to
specify operation on Channel 249C at
Elsinore. In this case, the FM Table of
Allotments lists Channel 248 for
Richfield, Utah not Channel 248C,
therefore this document corrects the
amendatory language under Utah by
removing Channel 248 at Richfield
instead of Channel 248C.

DATES: Effective July 26, 2004.

FOR FURTHER INFORMATION CONTACT:
Robert Hayne, Media Bureau, (202) 418—
2177.

SUPPLEMENTARY INFORMATION: The FCC
published a document in the Federal
Register of June 25, 2004, (69 FR 35531)
granting multiple channels substitutions
and changes of community of license in
Utah, Colorado, Idaho and Wyoming. In
FR Doc. 04—-14483, published in the
Federal Register of June 25, 2004, (69
FR 35531), the amendatory language
inadvertently listed the removal of
channels not currently reflected in the
FM Table of Allotments for Franklin,

Idaho and Richfield, Utah. This
document corrects the amendatory
language to reflect the removal of
channels currently listed in the FM
Table of Allotments for Franklin, Idaho
and Richfield, Utah.

m In rule FR Doc. 04—14483 published on
June 25, 2004, (69 FR 35531) make the
following corrections:

§73.202 [Amended]

m 1. On page 35532, in the first column,
paragraph number 3, § 73.202(b), the
Table of FM Allotments under Idaho, is
amended by removing Channel 249A at
Franklin.

m 2. On page 35532, in the first column,
paragraph number 4, § 73.202(b), the
Table of FM Allotments under Utah, is
amended by removing Channel 248 at
Richfield.

Dated: July 8, 2004.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 04-15987 Filed 7—14—04; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 040624193-4193-01; .D.
060304A]

RIN 0648—-AS43

Fisheries Off West Coast States and in
the Western Pacific; Pacific Coast
Groundfish Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS is re-arranging the
Pacific Coast Groundfish regulations so
that they read in a more logical order.
This final rule does not make
substantive changes to the existing
regulations; rather, it reorganizes
regulatory measures into a more logical
and cohesive order. This final rule also
amends references to Paperwork
Reduction Act (PRA) information-
collection requirements to reflect this
reorganization of regulatory language.
The purpose of this final rule is to make
the regulations more concise, better
organized, and thereby easier for the
public to use.

DATES: Effective July 15, 2004.

FOR FURTHER INFORMATION CONTACT:
Yvonne deReynier (Northwest Region,

NMEFS), phone: 206-526-6129; fax: 206—
526—6736; and e-mail:
yvonne.dereynier@noaa.gov.

SUPPLEMENTARY INFORMATION:
Electronic Access

This final rule also is accessible via
the Internet at the Office of the Federal
Register’s website at
www.gpoaccess.gpo.gov/su__docs/aces/
aces140.html and at the NMFS
Northwest Region website at
www.nwr.noaa.gov/1sustfsh/gfsh/gdfsh/
gdfsh01.html.

Background

On September 4, 2003, NMFS
approved Amendment 17 to the Pacific
Coast Groundfish Fishery Management
Plan (FMP). Through Amendment 17,
the FMP will now set groundfish
harvest specifications and management
measures via a biennial process. The
first two-year management period will
occur from January 1, 2005, through
December 31, 2006. The Pacific Fishery
Management Council (Council) made its
final recommendation on 2005-2006
groundfish specifications and
management measures at its June 2004
meeting in Foster City, CA. After
receiving the Council’s
recommendations, NMFS will develop a
proposed rule to implement the 2005—
2006 specifications and management
measures through a public notice-and-
comment rulemaking process. The
proposed rule, which is to be published
in the Federal Register, will announce
a public comment period and may be
followed by a final rule, also published
in the Federal Register.

NMEF'S expects that the rulemaking for
the 2005-2006 Pacific Coast groundfish
harvest specifications and management
measures will result in revisions to the
Pacific Coast groundfish regulations at
50 CFR part 660, subpart G. NMFS has
reviewed its Federal groundfish
regulations in anticipation of the need
to incorporate the 2005—-2006
specifications and management
measures rulemaking into the overall
Federal groundfish regulations at 50
CFR part 660, subpart G. As a result of
this review, NMFS has determined that
Federal groundfish regulations should
be reorganized so that they are more
logically arranged and better able to
incorporate the broad array of regulatory
measures included in a specifications
and management measures package.

This final rule reorganizes Federal
groundfish regulations at 50 CFR part
660, subpart G, so that: broadly
applicable regulations, including
definitions and prohibitions, are found
in §§ 660.301-660.306; prohibitions in
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§660.306 are arranged by topic, where
possible; gear restrictions and
monitoring programs are found in
§§660.310-660.314; allocations are
found in §§660.320—660.324; permit-
related regulations are found in
§§660.331-660.350; and regulations
regarding the setting of harvest
specifications and management
measures are found in §§660.365—
660.390. Regulations concerning
Groundfish Conservation Areas (GCAs)
have been moved to §660.390 in
anticipation of the need to codify
Rockfish Conservation Area (RCA)
boundaries, which include several
hundred latitude-longitude coordinates.
By placing these coordinates-laden
regulations at the end of 50 CFR part
660, subpart G, NMFS will be able to
codify the GCA boundaries without
interrupting the narrative flow of the
overall groundfish regulations. The only
changes to regulatory text made via this
action will: (1) Remove an outdated
reference to a disconnected
computerized hotline that has since
been replaced with a website intended
to provide inseason information on
management actions in the Pacific
whiting fisheries; and (2) refer readers of
the West Coast groundfish regulations
definitions at § 660.302 to nationwide
definitions of fisheries regulatory terms
at §600.10 for individual terms that
appear in both nationwide regulations
and in the regulations specified to the
groundfish fisheries.

The following table shows how NMFS
has reorganized its West Coast
groundfish regulations via this action:

Old Section (50

New Section (50
CFR part 660)

CFR part 660)

§660.301 Purpose
and scope

§660.301 Purpose
and scope (now in-
cludes what was
§660.304(d)(1))

§660.302 Definitions
(now includes what
was §660.304(a),

(b), (d)(2), and (d)(3))

§660.302 Defini-
tions

§660.304 Manage-
ment areas, includ-
ing conservation
areas, and com-
monly used geo-
graphic coordinates.
Moved:
§660.304(a), (b),
(d)(2) and (d)(3)
moved to §660.302;
§660.304(c) moved
to §660.390;
§660.304(d)(1)
moved to §660.301.

§660.306 Prohibi-
tions

§660.306 Prohibi-
tions (paragraphs re-
organized)

Old Section (50
CFR part 660)

New Section (50
CFR part 660)

Old Section (50

New Section (50
CFR part 660)

CFR part 660)

§660.321 Specifica-
tions and manage-
ment measures
Moved to §660.370

§660.322 Gear re-
strictions Moved to
§660.310

§660.323 Catch re-
strictions Moved:
§660.323(a) intro-
ductory text, (b),
and (c) moved to
§660.370;
§660.323(a)(1)
moved to §660.371;
§660.323(a)(2)
moved to §660.372;
§660.323(a)(3),
(@)(@)(D)(A), (a)(4)ii)
and (vii) moved to
§660.373;
(a)(@)(®)(B), (i), (iv),
(v) and (vi) retained
as §660.323.

§660.332 Alloca-
tions Moved to
§660.320

§660.359 Vessel
Monitoring System
(VMS) requirements
Moved to §660.312

§660.360 Ground-
fish observer pro-
gram Moved to
§660.314

§660.370 Over-
fished Species Re-
building Plans
Moved to § 660.365

§660.310 Gear re-
strictions New sec-
tion, moved from
§660.322.

§660.312 Vessel
Monitoring System
(VMS) requirements
New section, moved
from §660.359.

§660.314 Groundfish
observer program
New section, moved
from § 660.360.

§660.320 Allocations
New section, moved
from
§660.323(a)(4)(i)(B),
(a)(4)(iii)-(vi), and
from §660.332.

§660.323 Pacific
whiting allocations,
allocation attainment,
and inseason alloca-
tion reapportionment
Revised to retain lan-
guage specific to
whiting allocations at
former §660.323
(@)(@)([)(B), (iii), (iv),
(v) and (vi).

§660.365 Overfished
Species Rebuilding
Plans New section,
moved from
§660.370.

§660.370 Catch Re-
strictions and Speci-
fications and Man-
agement Measures
New section, moved
from §660.321 and
§660.323(a) intro-
ductory text, (b), and
(c).

§660.371 Black
Rockfish Fishery
Management New
section, moved from
§660.323(a)(1)

§660.372 Fixed Gear
Sablefish Fishery
Management New
section, moved from
§660.323(a)(2)

§660.373 Pacific
whiting (whiting) fish-
ery management
New section, moved
from §660.323(a)(3),
and (a)(4)()(A),
(a)(4)(ii) and (vii).
§660.390 Groundfish
Conservation Areas

New section, moved
from §660.304(c)

Revisions to Paperwork Reduction Act
References in 15 CFR 902.1(b)

Section 3507(c)(B)(i) of the PRA
requires that agencies inventory and
display a current control number
assigned by the Director, Office of
Management and Budget (OMB), for
each agency information collection.
Section 902.1(b) identifies the location
of NOAA regulations for which OMB
approval numbers have been issued.
Because this final rule reorganizes the
codification of many recordkeeping and
reporting requirements, 15 CFR 902.1(b)
is revised to reference correctly the new
sections resulting from the
consolidation.

Classification

This action has been determined to be
not significant for purposes of Executive
Order 12866.

Pursuant to the Administrative
Procedure Act (APA) at 5 U.S.C. 553 (d),
the Assistant Administrator for
Fisheries, NOAA, (AA), finds that a 30—
day delay in effectiveness of this rule
does not apply since this is a non-
substantive rule.

Pursuant to 5 U.S.C. 553(b)(B), the AA
finds good cause that waiving prior
notice and public comment is
unnecessary because this rule merely
reorganizes and republishes the
regulations in a more logical format, and
in a way that anticipates that new
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biennial regulations will be
incorporated into these regulations
beginning in 2005. With two exceptions,
the contents of the regulations are
unchanged. The exceptions make no
material change in the regulations, and
consist only of deleting an obsolete
reference to a hotline that no longer
exists, and adding references to
nationwide definitions of some terms
that also appear in these regulations.

The following collection-of-
information requirements have already
been approved by OMB for U.S. fishing
activities:

a. Approved under 0648-0243--
Survey of intent and capacity to harvest
and process fish and shellfish, estimated
at 5 minutes per response (§ 660.303).

b. Approved under 0648-0305--Gear
identification requirements, estimated at
15 minutes per response (§ 660.310).

List of Subjects in 50 CFR Part 660

Administrative practice and
procedure, American Samoa, Fisheries,
Fishing, Guam, Hawaiian Natives,
Indians, Northern Mariana Islands,
Reporting and recordkeeping
requirements.

Dated: July 7, 2004.
Rebecca Lent,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
m For the reasons set out in the preamble,
50 CFR part 660 is amended as follows:

PART 660—FISHERIES OFF WEST
COAST STATES AND IN THE
WESTERN PACIFIC

m 1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2. Section 660.301 is revised to read as
follows:

§660.301 Purpose and scope.

(a) This subpart implements the
Pacific Coast Groundfish Fishery
Management Plan (PCGFMP) developed
by the Pacific Fishery Management
Council. This subpart governs
groundfish fishing vessels of the U.S. in
the EEZ off the coasts of Washington,
Oregon, and California. All weights are
in round weight or round-weight
equivalents, unless specified otherwise.

(b) Any person fishing subject to this
subpart is bound by the international
boundaries described in this section,
notwithstanding any dispute or
negotiation between the U.S. and any
neighboring country regarding their
respective jurisdictions, until such time
as new boundaries are established or
recognized by the U.S.

m 3. Section 660.302 is amended as
follows:

A. In the definition for “Fishing gear”,
paragraphs (2) and (4) are revised, and
paragraphs (9) through (22) are
redesignated as paragraphs (10) through
(23);

B. The definitions for “Fishery
management area,‘Groundfish
Conservation Area or GCA,” “Mobile
transceiver unit,” “North-South
management area,” and “Vessel
monitoring system or VMS” are revised;

C. The definition for ‘“Footrope” is
redesignated as new paragraph (9) under
the definition for “Fishing Gear”’; and

D. The definitions of “Allocation”,
“Catch, take, harvest”, “Fishing”,
“Fishing vessel”, “Operator”,
“Secretary”’, “Sell or sale”, “Trip”, and
“Vessel of the United States, or U.S.
vessel” are added.

The additions and revisions read as
follows:

§660.302 Definitions.

* * * * *

Allocation. (See §660.10).

* * * * *

Catch, take, harvest. (See § 660.10).

* * * * *

Fishery management area means the
EEZ off the coasts of Washington,
Oregon, and California between 3 and
200 nm offshore, and bounded on the
north by the Provisional International
Boundary between the U.S. and Canada,
and bounded on the south by the
International Boundary between the
U.S. and Mexico. The inner boundary of
the fishery management area is a line
coterminous with the seaward
boundaries of the States of Washington,
Oregon, and California (the “3-mile
limit”). The outer boundary of the
fishery management area is a line drawn
in such a manner that each point on it
is 200 nm from the baseline from which
the territorial sea is measured, or is a
provisional or permanent international
boundary between the U.S. and Canada
or Mexico. All groundfish possessed
between 0-200 nm offshore or landed in
Washington, Oregon, or California are
presumed to have been taken and
retained from the EEZ, unless otherwise
demonstrated by the person in
possession of those fish.

Fishing. (See § 660.10).

Fishing gear ***

* * * * *

(2) Bottom trawl. A trawl in which the
otter boards or the footrope of the net
are in contact with the seabed. It
includes roller (or bobbin) trawls,
Danish and Scottish seine gear, and pair
trawls fished on the bottom. Any trawl
net not meeting the requirements for a

pelagic trawl in § 660.310 is a bottom
trawl.

(4) Codend. (See §§660.10 and
660.310(b)(4)).

* * * * *
Fishing vessel. (See § 660.10).
* * * * *

Groundfish Conservation Area or GCA
means a geographic area defined by
coordinates expressed in degrees
latitude and longitude, created and
enforced for the purpose of contributing
to the rebuilding of overfished West
Coast groundfish species. Specific GCAs
area referred to or defined at § 660.390.

* * * * *

Mobile transceiver unit means a vessel
monitoring system or VMS device, as set
forth at §660.312, installed on board a
vessel that is used for vessel monitoring
and transmitting the vessel’s position as
required by this subpart.

North-South management area means
the management areas defined in
paragraphs (1)(i) through (v) of this
definition (Vancouver, Columbia,
Eureka, Monterey Conception) or
defined and bounded by one or more of
the commonly used geographic
coordinates set out in paragraphs (2)(i)
through (xi) of this definition for the
purposes of implementing different
management measures in separate
sections of the U.S. West Coast.

(1) Management areas--(i) Vancouver.
(A) The northeastern boundary is that
part of a line connecting the light on
Tatoosh Island, WA, with the light on
Bonilla Point on Vancouver Island,
British Columbia (at 48°35’75” N. lat.,
124°43’00” W. long.) south of the
International Boundary between the
U.S. and Canada (at 48° 29’37.19” N.
lat., 124°43"33.19” W. long.), and north
of the point where that line intersects
with the boundary of the U.S. territorial
sea.

(B) The northern and northwestern
boundary is a line connecting the
following coordinates in the order
listed, which is the provisional
international boundary of the EEZ as
shown on NOAA/NOS Charts #18480
and #18007:

Point N. Lat. W. Long.
1 e 48°29'37.19” 124°4333.19”
2 48°30"11” 124°4713”
3 48°3022” 124°5021”
4 .. 48°30"14” 124°54'52”
5 e 48°29'57” 124°59'14”
6 .o 48°29'44” 125°00°06”
7o 48°28'09” 125°05'47”
8 . 48°27'10” 125°08"25”
9 48°26'47” 125°09'12”
10 ....... 48°20'16” 125°22'48”
L R 48°1822” 125°29'58”
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(C) The southern limit is 47°30" N. lat.

(ii) Columbia. (A) The northern limit
is 47°30" N. lat.

(B) The southern limit is 43°00” N. lat.

(iii) Eureka. (A) The northern limit is
43°00’ N. lat.

(B) The southern limit is 40°30” N. lat.

(iv) Monterey. (A) The northern limit
is 40°30" N. lat.

(B) The southern limit is 36°00 N. lat.

(v) Conception. (A) The northern limit
is 36°00” N. lat.

(B) The southern limit is the U.S.-
Mexico International Boundary, which
is a line connecting the following
coordinates in the order listed:

Point N. Lat. W. Long.
1 32°3522” 117°27°49”
2 32°37'37” 117°4931”
3 31°07'58” 118°36'18”
4 30°3231” 121°51'58”

(2) Commonly used geographic
coordinates. (i) Washington/Oregon
border 4616” N. lat.

(ii) Cape Falcon, OR--4546" N. lat.

(iii) Cape Lookout, OR--4520"15” N.
lat.

(iv) Cape Blanco, OR--4250" N. lat.

(v) Oregon/California border--4200" N.
lat.

(vi) Cape Mendocino, CA--4030" N.
lat.

(vii) North/South management line--
4010 N. lat.

(viii) Point Arena, CA--3857’30” N.
lat.

(ix) Point San Pedro, CA--3735740” N.
lat.

(x) Point Lopez, CA--3600" N. lat.

(xi) Point Conception, CA--3427" N.
lat.

* * * * *
Operator. (See §660.10).
* * * * *

Secretary. (See § 660.10).
Sell or sale. (See §660.10).
Scientific research activity. (See

§660.10).

* * * * *
Trip. (See §660.10).

* * * * *

Vessel monitoring system or VMS
means a vessel monitoring system or
mobile transceiver unit as set forth in
§660.312 and approved by NMFS for
use on vessels that take (directly or
incidentally) species managed under the

(a) This subpart recognizes that catch
and effort data necessary for
implementing the PCGFMP are
collected by the States of Washington,
Oregon, and California under existing
state data collection requirements.
Telephone surveys of the domestic
industry may be conducted by NMFS to
determine amounts of whiting that may
be available for reallocation under 50
CFR 660.323(c). No Federal reports are
required of fishers or processors, so long
as the data collection and reporting
systems operated by state agencies
continue to provide NMFS with
statistical information adequate for

management.
* * * * *

(d) * % %

(2) Declaration reports for non-trawl
vessels intending to fish in a
conservation area. The operator of any
vessel registered to a limited entry
permit with a longline or pot
endorsement must provide NMFS OLE
with a declaration report, as specified at
paragraph (d)(5) of this section, to
identify the intent to fish within the
CCA, as defined at §660.390, or any
non-trawl RCA, as defined in the
groundfish annual management
measures that are published in the
Federal Register.

* * * * *

§660.304 [Removed]

m 5. Remove § 660.304.

m 6. Section 660.306 is revised to read as
follows:

§660.306 Prohibitions.

In addition to the general prohibitions
specified in § 600.725 of this chapter, it
is unlawful for any person to:

(a) General. (1) Sell, offer to sell, or
purchase any groundfish taken in the
course of recreational groundfish
fishing.

(2) Retain any prohibited species
(defined in § 660.302 and restricted in
§660.370(e)) caught by means of fishing
gear authorized under this subpart or
unless authorized by part 600 of this
chapter. Prohibited species must be
returned to the sea as soon as
practicable with a minimum of injury
when caught and brought on board.

(3) Falsify or fail to affix and maintain
vessel and gear markings as required by
§660.305 or §660.310.

part 600 of this chapter.

(6) Take and retain, possess, or land
more groundfish than specified under
§§660.370 through 660.373, or under an
EFP issued under § 660.350 or part 600
of this chapter.

(7) Fail to sort, prior to the first
weighing after offloading, those
groundfish species or species groups for
which there is a trip limit, size limit,
quota, or harvest guideline, if the vessel
fished or landed in an area during a
time when such trip limit, size limit,
harvest guideline or quota applied.

(8) Possess, deploy, haul, or carry
onboard a fishing vessel subject to this
subpart a set net, trap or pot, longline,
or commercial vertical hook-and-line
that is not in compliance with the gear
restrictions in § 660.310, unless such
gear is the gear of another vessel that
has been retrieved at sea and made
inoperable or stowed in a manner not
capable of being fished. The disposal at
sea of such gear is prohibited by Annex
V of the International Convention for
the Prevention of Pollution From Ships,
1973 (Annex V of MARPOL 73/78).

(9) Refuse to submit fishing gear or
fish subject to such person’s control to
inspection by an authorized officer, or
to interfere with or prevent, by any
means, such an inspection.

(10) Take, retain, possess, or land
more than a single cumulative limit of
a particular species, per vessel, per
applicable cumulative limit period,
except for sablefish taken in the primary
limited entry, fixed gear sablefish
season from a vessel authorized under
§660.372(a) to participate in that
season, as described at § 660.372(b).

(11) Take and retain, possess, or land
groundfish in excess of the landing limit
for the open access fishery without
having a valid limited entry permit for
the vessel affixed with a gear
endorsement for the gear used to catch
the fish.

(b) Reporting and recordkeeping.(1)
Falsify or fail to make and/or file, retain
or make available any and all reports of
groundfish landings, containing all data,
and in the exact manner, required by the
applicable State law, as specified in
§660.303, provided that person is
required to do so by the applicable state
law.

(2) Fail to retain on board a vessel
from which groundfish is landed, and
provide to an authorized officer upon
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request, copies of any and all reports of
groundfish landings, or receipts
containing all data, and made in the
exact manner required by the applicable
state law throughout the cumulative
limit period during which such landings
occurred and for 15 days thereafter.

(c) Limited entry fisheries. (1) Fish
with groundfish trawl gear, or carry
groundfish trawl gear on board a vessel
that also has groundfish on board,
without having a limited entry permit
valid for that vessel affixed with a gear
endorsement for trawl gear, with the
following exception. A vessel with
groundfish on board may carry
groundfish trawl gear if:

(i) The vessel is in continuous transit
from outside the fishery management
area to a port in Washington, Oregon, or
California; or

(ii) The vessel is a mothership, in
which case trawl nets and doors must be
stowed in a secured and covered
manner, and detached from all towing
lines, so as to be rendered unusable for
fishing.

(2) Carry on board a vessel, or deploy,
limited entry gear when the limited
entry fishery for that gear is closed,
except a vessel may carry on board
limited entry gear as provided in
paragraph (c)(1) of this section.

(d) Black rockfish fisheries. Have
onboard a commercial hook-and-line
fishing vessel (other than a vessel
operated by persons under
§660.370(c)(1)(ii), more than the
amount of the trip limit set for black
rockfish by § 660.371 while that vessel
is fishing between the U.S.-Canada
border and Cape Alava (48°09°30” N.
lat.), or between Destruction Island
(47°40700” N. lat.) and Leadbetter Point
(46°38’10” N. lat.).

(e) Sablefish fisheries. Take, retain,
possess or land sablefish under the
cumulative limits provided for the
primary limited entry, fixed gear
sablefish season, described in § 660.372,
from a vessel that is not registered to a
limited entry permit with a sablefish
endorsement.

(f) Pacific whiting fisheries. (1)
Process whiting in the fishery
management area during times or in
areas where at-sea processing is
prohibited for the sector in which the
vessel participates, unless:

(i) The fish are received from a
member of a Pacific Coast treaty Indian
tribe fishing under § 660.324;

(ii) The fish are processed by a waste-
processing vessel according to
§660.373(i); or

(iii) The vessel is completing
processing of whiting taken on board
during that vessel’s primary season.

(2) Take and retain or receive, except
as cargo or fish waste, whiting on a
vessel in the fishery management area
that already possesses processed
whiting on board, during times or in
areas where at-sea processing is
prohibited for the sector in which the
vessel participates, unless the fish are
received from a member of a Pacific
Coast treaty Indian tribe fishing under
§660.324.

(3) Participate in the mothership or
shoreside sector as a catcher vessel that
does not process fish, if that vessel
operates in the same calendar year as a
catcher/processor in the whiting fishery,
according to § 660.373(h)(2).

(4) Operate as a waste-processing
vessel within 48 hours of a primary
season for whiting in which that vessel
operates as a catcher/processor or
mothership, according to § 660.373(i).

(5) Fail to keep the trawl doors on
board the vessel and attached to the
trawls on a vessel used to fish for
whiting, when taking and retention is
prohibited under § 660.373(f).

(g) Limited entry permits. (1) Fail to
carry on board a vessel the limited entry
permit registered for use with that
vessel, if a limited entry permit is
registered for use with that vessel.

(2) Make a false statement on an
application for issuance, renewal,
transfer, vessel registration, or
replacement of a limited entry permit.

(h) Fishing in conservation areas. (1)
Fish with any trawl gear, including
exempted gear used to take pink shrimp,
ridgeback prawns, California halibut
south of Pt. Arena, CA, and sea
cucumber; or with trawl gear from a
tribal vessel or with any gear from a
vessel registered to a groundfish limited
entry permit in a conservation area
unless the vessel owner or operator has
a valid declaration confirmation code or
receipt for fishing in a conservation area
as specified at § 660.303(d)(5).

(2) Operate any vessel registered to a
limited entry permit with a trawl
endorsement and trawl gear on board in
a Trawl Rockfish Conservation Area or
a Cowcod Conservation Area (as defined
at §660.302), except for purposes of
continuous transiting, with all
groundfish trawl gear stowed in
accordance with §660.310(b)(7), or
except as authorized in the annual or
biennial groundfish management
measures published in the Federal
Register.

(3) Operate any vessel registered to a
limited entry permit with a longline or
trap (pot) endorsement and longline
and/or trap gear onboard in a Nontrawl
Rockfish Conservation Area or a
Cowcod Conservation Area (as defined
at §660.302), except for purposes of

continuous transiting, or except as
authorized in the annual or biennial
groundfish management measures
published in the Federal Register.

(i) Groundfish observer program. (1)
Forcibly assault, resist, oppose, impede,
intimidate, harass, sexually harass,
bribe, or interfere with an observer.

(2) Interfere with or bias the sampling
procedure employed by an observer,
including either mechanically or
physically sorting or discarding catch
before sampling.

(3) Tamper with, destroy, or discard
an observer’s collected samples,
equipment, records, photographic film,
papers, or personal effects without the
express consent of the observer.

(4) Harass an observer by conduct
that:

(i) Has sexual connotations,

(ii) Has the purpose or effect of
interfering with the observer’s work
performance, and/or

(iii) Otherwise creates an
intimidating, hostile, or offensive
environment. In determining whether
conduct constitutes harassment, the
totality of the circumstances, including
the nature of the conduct and the
context in which it occurred, will be
considered. The determination of the
legality of a particular action will be
made from the facts on a case-by-case
basis.

(5) Fish for, land, or process fish
without observer coverage when a
vessel is required to carry an observer
under § 660.314(c).

(6) Require, pressure, coerce, or
threaten an observer to perform duties
normally performed by crew members,
including, but not limited to, cooking,
washing dishes, standing watch, vessel
maintenance, assisting with the setting
or retrieval of gear, or any duties
associated with the processing of fish,
from sorting the catch to the storage of
the finished product.

(7) Fail to provide departure or cease
fishing reports specified at
§660.312(c)(2).

(8) Fail to meet the vessel
responsibilities specified at
§660.312(d).

(j) Vessel monitoring systems. (1) Use
any vessel registered to a limited entry
permit to operate in State or Federal
waters seaward of the baseline from
which the territorial sea is measured off
the States of Washington, Oregon or
California, unless that vessel carries a
NMEFS OLE type-approved mobile
transceiver unit and complies with the
requirements described at § 660.312.

(2) Fail to install, activate, repair or
replace a mobile transceiver unit prior
to leaving port as specified at § 660.312.
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(3) Fail to operate and maintain a
mobile transceiver unit on board the
vessel at all times as specified at
§660.312.

(4) Tamper with, damage, destroy,
alter, or in any way distort, render
useless, inoperative, ineffective, or
inaccurate the VMS, mobile transceiver
unit, or VMS signal required to be
installed on or transmitted by a vessel
as specified at § 660.312.

(5) Fail to contact NMFS OLE or
follow NMFS OLE instructions when
automatic position reporting has been
interrupted as specified at § 660.312.

(6) Register a VMS transceiver unit
registered to more than one vessel at the
same time.

§660.322 [Redesignated as §660.310 and
Amended]

m 7. Section 660.322 is redesignated as
§660.310 and newly redesignated
section heading and paragraph (b)(5) are
revised to read as follows:

§660.310 Gear restrictions and gear
identification.
* * * * *

(b)***

(5) Large and small footrope trawl
gear. Large footrope gear is bottom trawl
gear, as specified at §660.302, with a
footrope diameter larger than 8 inches
(20 cm) (including rollers, bobbins or
other material encircling or tied along
the length of the footrope.) Small
footrope trawl gear is bottom trawl gear,
as specified at § 660.302 and herein at
paragraph (b) of this section, with a
footrope diameter of 8 inches (20 cm) or
smaller (including rollers, bobbins or
other material encircling or tied along
the length of the footrope). Chafing gear
may be used only on the last 50 meshes
of a small footrope trawl, measured from
the terminal (closed) end of the codend.
Other lines or ropes that run parallel to
the footrope may not be augmented to
violate the footrope size restrictions. For
enforcement purposes, the footrope will
be measured in a straight line from the
outside edge to the opposite outside
edge at the widest part on any
individual part, including any
individual disk, roller, bobbin, or any

other device.
* * * * *

m 8. Section 660.359 is redesignated as
§660.312, and newly redesignated
§660.312 is amended in paragraph (d)(7)
by removing the words “U.S. Coast
Guard” and adding in their place
“USCG,” and paragraphs (d)(4)
introductory text and (d)(4)(iv) are
revised to read as follows:

§660.312 Vessel Monitoring System (VMS)
requirements.
* * * * *

(d) * % %

(4) VMS exemptions. A vessel that is
required to operate the mobile
transceiver unit continuously 24 hours
a day throughout the calendar year
maybe exempted from this requirement
if a valid exemption report, as described
at paragraph (d)(4)(iii) of this section, is
received by NMFS OLE and the vessel
is in compliance with all conditions and
requirements of the VMS exemption
identified in this section.

* * * * *

(iv) Exemption reports must be
received by NMFS at least 2 hours and
not more than 24 hours before the
exempted activities defined at
paragraph (d)(4)(i) and (ii) of this
section occur. An exemption report is
valid until NMFS receives a report
canceling the exemption. An exemption
cancellation must be received at least 2
hours before the vessel re-enters the EEZ
following an outside areas exemption or
at least 2 hours before the vessel is
placed back in the water following a

haul out exemption.
* * * * *

§660.360 [Redesignated as §660.314 and
Amended]

m 9. Section 660.360 is redesignated as
§660.314, and newly designated
§660.314 is amended as follows:

A. In paragraph (c)(2)(ii), remove the
words ‘“Pacific Coast Groundfish
Fishery Management Plan” and add in
their place “PCGFMP”’;

B. In paragraph (d)(2), remove the
words “U.S. Coast Guard” and add in
their place “USCG”; and

C. In paragraph (d)(3)(i), remove the
words ‘“United States” and add in their
place “U.S.”.

§660.332 [Redesignated as § 660.320]

m 10. Section 660.332 is redesignated as
§660.320.
m 11. Section 660.323 is revised to read
as follows:

§660.323 Pacific whiting allocations,
allocation attainment, and inseason
allocation reapportionment.

(a) Allocations. The commercial
harvest guideline for whiting is
allocated among three sectors, as
follows: 34 percent for the catcher/
processor sector; 24 percent for the
mothership sector; and 42 percent for
the shoreside sector. No more than 5
percent of the shoreside allocation may
be taken and retained south of 42° N.
lat. before the start of the primary
season north of 42° N. lat. These
allocations are harvest guidelines unless

otherwise announced in the Federal
Register.

(b) Reaching an allocation. If the
whiting harvest guideline, commercial
harvest guideline, or a sector’s
allocation is reached, or is projected to
be reached, the following action(s) for
the applicable sector(s) may be taken as
provided under paragraph (e) of this
section and will remain in effect until
additional amounts are made available
the next fishing year or under paragraph
(e) of this section.

(1) Catcher/processor sector. Further
taking and retaining, receiving, or at-sea
processing of whiting by a catcher/
processor is prohibited. No additional
unprocessed whiting may be brought on
board after at-sea processing is
prohibited, but a catcher/processor may
continue to process whiting that was on
board before at-sea processing was
prohibited.

(2) Mothership sector. Further
receiving or at-sea processing of whiting
by a mothership is prohibited. No
additional unprocessed whiting may be
brought on board after at-sea processing
is prohibited, but a mothership may
continue to process whiting that was on
board before at-sea processing was
prohibited. Whiting may not be taken
and retained, possessed, or landed by a
catcher vessel participating in the
mothership sector.

(3) Shoreside sector. Whiting may not
be taken and retained, possessed, or
landed by a catcher vessel participating
in the shoreside sector except as
authorized under a trip limit specified
under § 660.370(c).

(4) Shoreside south of 42° N. lat. If 5
percent of the shoreside allocation for
whiting is taken and retained south of
42° N. lat. before the primary season for
the shoreside sector begins north of 42°
N. lat., then a trip limit specified under
§660.370(c) may be implemented south
of 42° N. lat. until the northern primary
season begins, at which time the
southern primary season would resume.

(c) Reapportionments. That portion of
a sector’s allocation that the Regional
Administrator determines will not be
used by the end of the fishing year shall
be made available for harvest by the
other sectors, if needed, in proportion to
their initial allocations, on September
15 or as soon as practicable thereafter.
NMFS may release whiting again at a
later date to ensure full utilization of the
resource. Whiting not needed in the
fishery authorized under § 660.324 may
also be made available.

(d) Estimates. Estimates of the amount
of whiting harvested will be based on
actual amounts harvested, projections of
amounts that will be harvested, or a
combination of the two. Estimates of the
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amount of Pacific whiting that will be
used by shoreside processors by the end
of the fishing year will be based on the
best information available to the
Regional Administrator from state catch
and landings data, the survey of
domestic processing capacity and
intent, testimony received at Council
meetings, and/or other relevant
information.

(e) Announcements. The Assistant
Administrator will announce in the
Federal Register when a harvest
guideline, commercial harvest
guideline, or an allocation of whiting is
reached, or is projected to be reached,
specifying the appropriate action being
taken under paragraph (b) of this
section. The Regional Administrator
will announce in the Federal Register
any reapportionment of surplus whiting
to others sectors on September 15, or as
soon as practicable thereafter. In order
to prevent exceeding the limits or to
avoid underutilizing the resource,
prohibitions against further taking and
retaining, receiving, or at-sea processing
of whiting, or reapportionment of
surplus whiting may be made effective
immediately by actual notice to
fishermen and processors, by e-mail,
internet (www.nwr.noaa.gov/Isustfsh/
groundfish/whiting mgt.htm), phone,
fax, letter, press release, and/or USCG
Notice to Mariners (monitor channel 16
VHF), followed by publication in the
Federal Register, in which instance
public comment will be sought for a
reasonable period of time thereafter. If
insufficient time exists to consult with
the Council, the Regional Administrator
will inform the Council in writing of
actions taken.

m 12.In § 660.334, paragraphs (b),
(c)(1)(@), and (d)(1) are revised to read as
follows:

§660.334 Limited entry permits —
endorsements.
* * * * *

(b) Gear endorsements. There are
three types of gear endorsements: trawl,
longline and pot (trap). When limited
entry permits were first issued, some
vessel owners qualified for more than
one type of gear endorsement based on
the landings history of their vessels.
Each limited entry permit has one or
more gear endorsement(s). Gear
endorsement(s) assigned to the permit at
the time of issuance will be permanent
and shall not be modified. While
participating in the limited entry
fishery, the vessel registered to the
limited entry permit is authorized to
fish the gear(s) endorsed on the permit.
While participating in the limited entry,
primary fixed gear fishery for sablefish
described at § 660.372, a vessel

registered to more than one limited
entry permit is authorized to fish with
any gear, except trawl gear, endorsed on
at least one of the permits registered for
use with that vessel. During the limited
entry fishery, permit holders may also
fish with open access gear; except that
vessels fishing against primary sablefish
season cumulative limits described at
§660.372(b)(3) may not fish with open

access gear against those limits.
* * * * *

(C] * % *

(1) * * *

(i) If the permit is registered for use
with a trawl vessel that is more than 5
ft (1.52 m) shorter than the size for
which the permit is endorsed, it will be
endorsed for the size of the smaller
vessel. This requirement does not apply
to a permit with a sablefish
endorsement that is endorsed for both
trawl and either longline or pot gear and
which is registered for use with a
longline or pot gear vessel for purposes
of participating in the limited entry
primary fixed gear sablefish fishery
described at § 660.372.

* * * * *

(d) * * *

(1) General. Participation in the
limited entry fixed gear sablefish fishery
during the primary season described in
§660.372 north of 36° N. lat., requires
that an owner of a vessel hold (by
ownership or lease) a limited entry
permit, registered for use with that
vessel, with a longline or trap (or pot)
endorsement and a sablefish
endorsement. Up to three permits with
sablefish endorsements may be
registered for use with a single vessel.
Limited entry permits with sablefish
endorsements are assigned to one of
three different cumulative trip limit
tiers, based on the qualifying catch
history of the permit.

* * * * *

m 13.In § 660.335, paragraph (c) is
revised to read as follows:

§660.335 Limited entry permits — renewal,
combination, stacking, change of permit
ownership or permit holdership, and
transfer.

* * * * *

(c) “Stacking” Limited Entry Permits.
“Stacking” limited entry permits refers
to the practice of registering more than
one permit for use with a single vessel.
Only limited entry permits with
sablefish endorsements may be
“stacked.” Up to three limited entry
permits with sablefish endorsements
may be registered for use with a single
vessel during the primary sablefish
season described at § 660.372(b).
Privileges, responsibilities, and

restrictions associated with stacking
permits to participate in the primary
sablefish fishery are described at
§660.372 and at § 660.334(d).

* * * * *

m 14.In § 660.350, paragraph (a)(6) is
revised to read as follows:

§660.350 Compensation with fish for
collecting resource information--exempted
fishing permits off Washington, Oregon,
and California.

* * * * *

(a) * % %

(6) Accounting for the compensation
catch. As part of the harvest
specifications process (§ 660.370),
NMFS will advise the Council of the
amount of fish authorized to be retained
under a compensation EFP, which then
will be deducted from the next harvest
specifications (ABCs) set by the Council.
Fish authorized in an EFP too late in the
year to be deducted from the following
year’s ABCs will be accounted for in the
next management cycle where it is

practicable to do so.
* * * * *

§660.370 [Redesignated as § 660.365]

m 15. Section 660.370 is redesignated as
§ 660.365.

W 16. A new § 660.370 is added to read
as follows:

§660.370 Specifications and management
measures.

(a) General. NMFS will establish and
adjust specifications and management
measures biennially or annually and
during the fishing year. Management of
the Pacific Coast groundfish fishery will
be conducted consistent with the
standards and procedures in the
PCGFMP and other applicable law. The
PCGFMP is available from the Regional
Administrator or the Council.

(b) Biennial actions. The Pacific Coast
Groundfish fishery is managed on a
biennial, calendar year basis. Harvest
specifications and management
measures will be announced biennially,
with the harvest specifications for each
species or species group set for two
sequential calendar years. In general,
management measures are designed to
achieve, but not exceed, the
specifications, particularly optimum
yields (harvest guidelines and quotas),
commercial harvest guidelines and
quotas, limited entry and open access
allocations, or other approved fishery
allocations, and to protect overfished
and depleted stocks.

(c) Routine management measures. In
addition to the catch restrictions in
§§660.371 through 660.373, other catch
restrictions that are likely to be adjusted
on a biennial or more frequent basis
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may be imposed and announced by a
single notification in the Federal
Register if good cause exists under the
APA to waive notice and comment, and
if they have been designated as routine
through the two-meeting process
described in the PCGFMP. The
following catch restrictions have been
designated as routine:

(1) Commercial limited entry and
open access fisheries—

(i) Trip landing and frequency limits,
size limits, all gear. Trip landing and
frequency limits have been designated
as routine for the following species or
species groups: widow rockfish, canary
rockfish, yellowtail rockfish, Pacific
ocean perch, yelloweye rockfish,
splitnose rockfish, bocaccio, cowcod,
minor nearshore rockfish or shallow and
deeper minor nearshore rockfish, shelf
or minor shelf rockfish, and minor slope
rockfish; DTS complex which is
composed of Dover sole, sablefish,
shortspine thornyheads, and longspine
thornyheads; petrale sole, rex sole,
arrowtooth flounder, Pacific sanddabs,
and the flatfish complex, which is
composed of those species plus any
other flatfish species listed at § 660.302;
Pacific whiting; lingcod; and “other
fish” as a complex consisting of all
groundfish species listed at § 660.302
and not otherwise listed as a distinct
species or species group. Size limits
have been designated as routine for
sablefish and lingcod. Trip landing and
frequency limits and size limits for
species with those limits designated as
routine may be imposed or adjusted on
a biennial or more frequent basis for the
purpose of keeping landings within the
harvest levels announced by NMFS, and
for the other purposes given in
paragraphs (c)(1)(i)(A) and (B) of this
section.

(A) Trip landing and frequency limits.
To extend the fishing season; to
minimize disruption of traditional
fishing and marketing patterns; to
reduce discards; to discourage target
fishing while allowing small incidental
catches to be landed; to protect
overfished species; to allow small
fisheries to operate outside the normal
season; and, for the open access fishery
only, to maintain landings at the
historical proportions during the 1984—
88 window period.

(B) Size limits. To protect juvenile
fish; to extend the fishing season.

(ii) Differential trip landing and
frequency limits based on gear type,
closed seasons. Trip landing and
frequency limits that differ by gear type
and closed seasons may be imposed or
adjusted on a biennial or more frequent
basis for the purpose of rebuilding and
protecting overfished or depleted stocks.

(2) Recreational fisheries all gear
types. Routine management measures
for all groundfish species, separately or
in any combination, include bag limits,
size limits, time/area closures, boat
limits, hook limits, and dressing
requirements. All routine management
measures on recreational fisheries are
intended to keep landings within the
harvest levels announced by NMFS, to
rebuild and protect overfished or
depleted species, and to maintain
consistency with State regulations, and
for the other purposes set forth in this
section.

(i) Bag limits. To spread the available
catch over a large number of anglers; to
protect and rebuild overfished species;
to avoid waste.

(ii) Size limits. To protect juvenile
fish; to protect and rebuild overfished
species; to enhance the quality of the
recreational fishing experience.

(iii) Season duration restrictions. To
spread the available catch over a large
number of anglers; to protect and
rebuild overfished species; to avoid
waste; to enhance the quality of the
recreational fishing experience.

(3) All fisheries, all gear types depth-
based management measures. Depth-
based management measures,
particularly the setting of closed areas
known as Groundfish Conservation
Areas may be imposed on any sector of
the groundfish fleet using specific
boundary lines that approximate depth
contours with latitude/longitude
waypoints. Depth-based management
measures and the setting of closed areas
may be used to protect and rebuild
overfished stocks.

(d) Changes to the regulations.
Regulations under this subpart may be
promulgated, removed, or revised. Any
such action will be made according to
the framework standards and
procedures in the PCGFMP and other
applicable law, and will be published in
the Federal Register.

(e) Prohibited species. Groundfish
species or species groups under the
PCGFMP for which quotas have been
achieved and/or the fishery closed are
prohibited species. In addition, the
following are prohibited species:

(1) Any species of salmonid.

(2) Pacific halibut.

(3) Dungeness crab caught seaward of
Washington or Oregon.

(f) Applicability. Groundfish species
harvested in the territorial sea (0—3 nm)
will be counted toward the catch
limitations in §§660.370-660.373.

m 17. Section 660.371 is added to read as
follows:

§660.371 Black rockfish fishery
management.

The trip limit for black rockfish
(Sebastes melanops) for commercial
fishing vessels using hook-and-line gear
between the U.S.-Canada border and
Cape Alava (48°0930” N. lat.), and
between Destruction Island (47°40” N.
lat.) and Leadbetter Point (46°38"10” N.
lat.), is 100 lbs (45 kg) or 30 percent, by
weight of all fish on board, whichever
is greater, per vessel per fishing trip.

m 18. Section 660.372 is added to read as
follows:

§660.372 Fixed gear sablefish fishery
management.

This section applies to the primary
season for the fixed gear limited entry
sablefish fishery north of 36° N. lat.,
except for paragraph (c), of this section,
which also applies to the open access
fishery north of 36° N. lat. Limited entry
and open access fixed gear sablefish
fishing south of 36° N. lat. is governed
by routine management measures
imposed under § 660.370 (c).

(a) Sablefish endorsement. A vessel
may not participate in the primary
season for the fixed gear limited entry
fishery, unless at least one limited entry
permit with both a gear endorsement for
longline or trap (or pot) gear and a
sablefish endorsement is registered for
use with that vessel. Permits with
sablefish endorsements are assigned to
one of three tiers, as described at
§660.334(d).

(b) Primary season limited entry, fixed
gear sablefish fishery— (1) Season dates.
North of 36° N. lat., the primary
sablefish season for limited entry, fixed
gear vessels begins at 12 noon l.t. on
April 1 and ends at 12 noon 1.t. on
October 31, unless otherwise announced
by the Regional Administrator.

(2) Gear type. During the primary
season and when fishing against
primary season cumulative limits, each
vessel authorized to participate in that
season under paragraph (a) of this
section may fish for sablefish with any
of the gear types, except trawl gear,
endorsed on at least one of the permits
registered for use with that vessel.

(3) Cumulative limits. (i) A vessel
participating in the primary season will
be constrained by the sablefish
cumulative limit associated with each of
the permits registered for use with that
vessel. The Regional Administrator will
biennially or annually calculate the size
of the cumulative trip limit for each of
the three tiers associated with the
sablefish endorsement such that the
ratio of limits between the tiers is
approximately 1:1.75:3.85 for Tier 3:Tier
2:Tier 1, respectively. The size of the
cumulative trip limits will vary
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depending on the amount of sablefish
available for the primary fishery and on
estimated discard mortality rates within
the fishery. The size of the cumulative
trip limits for the three tiers in the
primary fishery will be announced in
the Federal Register.

(ii) During the primary season, each
vessel authorized to participate in that
season under paragraph (a) of this
section may take, retain, possess, and
land sablefish, up to the cumulative
limits for each of the permits registered
for use with that vessel. If multiple
limited entry permits with sablefish
endorsements are registered for use with
a single vessel, that vessel may land up
to the total of all cumulative limits
announced in the Federal Register for
the tiers for those permits, except as
limited by paragraph (b)(3)(iii) of this
section. Up to 3 permits may be
registered for use with a single vessel
during the primary season; thus, a single
vessel may not take and retain, possess
or land more than 3 primary season
sablefish cumulative limits in any one
year. A vessel registered for use with
multiple limited entry permits is subject
to per vessel limits for species other
than sablefish, and to per vessel limits
when participating in the daily trip
limit fishery for sablefish under
paragraph (c) of this section.

(iii) If a permit is registered to more
than one vessel during the primary
season in a single year, the second
vessel may only take the portion of the
cumulative limit for that permit that has
not been harvested by the first vessel to
which the permit was registered. The
combined primary season sablefish
landings for all vessels registered to that
permit may not exceed the cumulative
limit for the tier associated with that
permit.

(iv) A cumulative trip limit is the
maximum amount of sablefish that may
be taken and retained, possessed, or
landed per vessel in a specified period
of time, with no limit on the number of
landings or trips.

(c) Limited entry and open access
daily trip limit fisheries. (1) Before the
start of the primary season, all sablefish
landings made by a vessel authorized
under paragraph (a) of this section to
participate in the primary season will be
subject to the restrictions and limits of
the limited entry daily trip limit fishery
for sablefish, which is governed by
routine management measures imposed
under § 660.370(c).

(2) Following the start of the primary
season, all landings made by a vessel
authorized under paragraph (a) of this
section to participate in the primary
season will count against the primary
season cumulative limit(s) associated

with the permit(s) registered for use
with that vessel. Once a vessel has
reached its total cumulative allowable
sablefish landings for the primary
season under paragraph (b)(3) of this
section, any subsequent sablefish
landings by that vessel will be subject
to the restrictions and limits of the
limited entry daily trip limit fishery for
sablefish for the remainder of the
calendar year.

(3) Vessels registered for use with a
limited entry, fixed gear permit that
does not have a sablefish endorsement
may participate in the limited entry,
daily trip limit fishery for as long as that
fishery is open during the year, subject
to routine management measures
imposed under § 660.370.

(4) Open access vessels may
participate in the open access, daily trip
limit fishery for as long as that fishery
is open during the year, subject to the
routine management measures imposed
under § 660.370(c).

(d) Trip limits. Trip and/or frequency
limits may be imposed in the limited
entry fishery on vessels that are not
participating in the primary season
under § 660.370(c). Trip and/or size
limits to protect juvenile sablefish in the
limited entry or open-access fisheries
also may be imposed at any time under
§660.370(c). Trip limits may be
imposed in the open-access fishery at
any time under § 660.370(c).

m 19. Section 660.373 is added to read as
follows:

§660.373 Pacific whiting (whiting) fishery
management.

(a) Sectors. The catcher/processor
sector is composed of catcher/
processors, which are vessels that
harvest and process whiting during a
calendar year. The mothership sector is
composed of motherships and catcher
vessels that harvest whiting for delivery
to motherships. Motherships are vessels
that process, but do not harvest, whiting
during a calendar year. The shoreside
sector is composed of vessels that
harvest whiting for delivery to shore-
based processors.

(b) Seasons. The primary seasons for
the whiting fishery are: For the shore-
based sector, the period(s) when the
large-scale target fishery is conducted
(when trip limits under paragraph (b) of
this section are not in effect); for
catcher/processors, the period(s) when
at-sea processing is allowed and the
fishery is open for the catcher/processor
sector; and for vessels delivering to
motherships, the period(s) when at-sea
processing is allowed and the fishery is
open for the mothership sector. Before
and after the primary seasons, trip
landing or frequency limits may be

imposed under § 660.370(c). The sectors
are defined at § 660.370(a).

(1) North of 40°30" N. lat. Different
starting dates may be established for the
catcher/processor sector, the mothership
sector, catcher vessels delivering to
shoreside processors north of 42° N. lat.,
and catcher vessels delivering to
shoreside processors between 42°-40°30"
N. lat.

(i) Procedures. The primary seasons
for the whiting fishery north of 40°30" N.
lat. generally will be established
according to the procedures of the
PCGFMP for developing and
implementing harvest specifications and
apportionments. The season opening
dates remain in effect unless changed,
generally with the harvest specifications
and management measures.

(ii) Criteria. The start of a primary
season may be changed based on a
recommendation from the Council and
consideration of the following factors, if
applicable: Size of the harvest
guidelines for whiting and bycatch
species; age/size structure of the whiting
population; expected harvest of bycatch
and prohibited species; availability and
stock status of prohibited species;
expected participation by catchers and
processors; environmental conditions;
timing of alternate or competing
fisheries; industry agreement; fishing or
processing rates; and other relevant
information.

(2) South of 40°30" N. lat. The primary
season starts on April 15 south of 40°30”
N. lat.

(c) Closed areas. Pacific whiting may
not be taken and retained in the
following portions of the fishery
management area:

(1) Klamath River Salmon
Conservation Zone. The ocean area
surrounding the Klamath River mouth
bounded on the north by 41°38’48” N.
lat. (approximately 6 nm north of the
Klamath River mouth), on the west by
124°23’ W. long. (approximately 12 nm
from shore), and on the south by
41°26’48” N. lat. (approximately 6 nm
south of the Klamath River mouth).

(2) Columbia River Salmon
Conservation Zone. The ocean area
surrounding the Columbia River mouth
bounded by a line extending for 6 nm
due west from North Head along 46°18’
N. lat. to 124°13’18” W. long., then
southerly along a line of 167 True to
46°11°06” N. lat. and 124°11° W. long.
(Columbia River Buoy), then northeast
along Red Buoy Line to the tip of the
south jetty.

(d) Eureka area trip limits. Trip
landing or frequency limits may be
established, modified, or removed under
§660.370 or § 660.373, specifying the
amount of Pacific whiting that may be
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taken and retained, possessed, or landed
by a vessel that, at any time during a
fishing trip, fished in the fishery
management area shoreward of the 100—
fathom (183—m) contour (as shown on
NOAA Charts 18580, 18600, and 18620)
in the Eureka area (from 43°00’ to 40°30”
N. lat.).

(e) At-sea processing. Whiting may
not be processed at sea south of 42°00
N. lat. (Oregon-California border),
unless by a waste-processing vessel as
authorized under paragraph (i) of this
section.

(f) Time of day. Pacific whiting may
not be taken and retained by any vessel
in the fishery management area south of
42°00’ N. lat. between 0001 hours to
one-half hour after official sunrise (local
time). During this time south of 42°00
N. lat., trawl doors must be on board
any vessel used to fish for whiting and
the trawl must be attached to the trawl
doors. Official sunrise is determined, to
the nearest 5° lat., in The Nautical
Almanac issued annually by the
Nautical Almanac Office, U.S. Naval
Observatory, and available from the U.S.
Government Printing Office.

(g) Bycatch reduction and full
utilization program for at-sea processors
(optional). If a catcher/processor or
mothership in the whiting fishery
carries more than one NMFS-approved
observer for at least 90 percent of the
fishing days during a cumulative trip
limit period, then groundfish trip limits
may be exceeded without penalty for
that cumulative trip limit period, if the
conditions in paragraph (g)(1) of this
section are met. For purposes of this
program, “fishing day” means a 24—
hour period, from 0001 hours through
2400 hours, local time, in which fishing
gear is retrieved or catch is received by
the vessel, and will be determined from
the vessel’s observer data, if available.
Changes to the number of observers
required for a vessel to participate in the
program will be announced prior to the
start of the fishery, generally concurrent
with the harvest specifications and
management measures. Groundfish
consumed on board the vessel must be
within any applicable trip limit and
recorded as retained catch in any
applicable logbook or report. [Note: For
a mothership, non-whiting groundfish
landings are limited by the cumulative
landings limits of the catcher vessels
delivering to that mothership.]

(1) Conditions. Conditions for
participating in the voluntary full
utilization program are as follows:

(i) All catch must be made available
to the observers for sampling before it is
sorted by the crew.

(ii) Any retained catch in excess of
cumulative trip limits must either be:

Converted to meal, mince, or oil
products, which may then be sold; or
donated to a bona fide tax-exempt
hunger relief organization (including
food banks, food bank networks or food
bank distributors), and the vessel
operator must be able to provide a
receipt for the donation of groundfish
landed under this program from a tax-
exempt hunger relief organization
immediately upon the request of an
authorized officer.

(iii) No processor or catcher vessel
may receive compensation or otherwise
benefit from any amount in excess of a
cumulative trip limit unless the overage
is converted to meal, mince, or oil
products. Amounts of fish in excess of
cumulative trip limits may only be sold
as meal, mince, or oil products.

(iv) The vessel operator must contact
the NMFS enforcement office nearest to
the place of landing at least 24 hours
before landing groundfish in excess of
cumulative trip limits for distribution to
a hunger relief agency. Cumulative trip
limits and a list of NMFS enforcement
offices are found on the NMFS,
Northwest Region homepage at
WWW.NWI.noaa.gov.

(v) If the meal plant on board the
whiting processing vessel breaks down,
then no further overages may be
retained for the rest of the cumulative
trip limit period unless the overage is
donated to a hunger relief organization.

(vi) Prohibited species may not be
retained.

(vii) Donation of fish to a hunger relief
organization must be noted in the
transfer log (Product Transfer/
Offloading Log (PTOL)), in the column
for total value, by entering a value of
“0” or “donation,” followed by the
name of the hunger relief organization
receiving the fish. Any fish or fish
product that is retained in excess of trip
limits under this rule, whether donated
to a hunger relief organization or
converted to meal, must be entered
separately on the PTOL so that it is
distinguishable from fish or fish
products that are retained under trip
limits. The information on the Mate’s
Receipt for any fish or fish product in
excess of trip limits must be consistent
with the information on the PTOL. The
Mate’s Receipt is an official document
that states who takes possession of
offloaded fish, and may be a Bill of
Lading, Warehouse Receipt, or other
official document that tracks the transfer
of offloaded fish or fish product. The
Mate’s Receipt and PTOL must be made
available for inspection upon request of
an authorized officer throughout the
cumulative limit period during which
such landings occurred and for 15 days
thereafter.

(h) Additional restrictions on catcher/
processors. (1) A catcher/processor may
receive fish from a catcher vessel, but
that catch is counted against the
catcher/processor allocation unless the
catcher/processor has been declared as
a mothership under paragraph (h)(3) of
this section.

(2) A catcher/processor may not also
act as a catcher vessel delivering
unprocessed whiting to another
processor in the same calendar year.

(3) When renewing its limited entry
permit each year under § 660.333, the
owner of a catcher/processor used to
take and retain whiting must declare if
the vessel will operate solely as a
mothership in the whiting fishery
during the calendar year to which its
limited entry permit applies. Any such
declaration is binding on the vessel for
the calendar year, even if the permit is
transferred during the year, unless it is
rescinded in response to a written
request from the permit holder. Any
request to rescind a declaration must be
made by the permit holder and granted
in writing by the Regional
Administrator before any unprocessed
whiting has been taken on board the
vessel that calendar year.

(i) Processing fish waste at sea. A
vessel that processes only fish waste (a
“waste-processing vessel”) is not
considered a whiting processor and
therefore is not subject to the
allocations, seasons, or restrictions for
catcher/processors or motherships while
it operates as a waste-processing vessel.
However, no vessel may operate as a
waste-processing vessel 48 hours
immediately before and after a primary
season for whiting in which the vessel
operates as a catcher/processor or
mothership. A vessel must meet the
following conditions to qualify as a
waste-processing vessel:

(1) The vessel makes meal (ground
dried fish), oil, or minced (ground flesh)
product, but does not make, and does
not have on board, surimi (fish paste
with additives), fillets (meat from the
side of the fish, behind the head and in
front of the tail), or headed and gutted
fish (head and viscera removed).

(2) The amount of whole whiting on
board does not exceed the trip limit (if
any) allowed under § 660.370(c).

(3) Any trawl net and doors on board
are stowed in a secured and covered
manner, and detached from all towing
lines, so as to be rendered unusable for
fishing.

(4) The vessel does not receive
codends containing fish.

(5) The vessel’s operations are
consistent with applicable state and
Federal law, including those governing
disposal of fish waste at sea.
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m 20. Section 660.390 is added to read as
follows:

§660.390 Groundfish Conservation Areas
(GCAs).

In §660.302, a GCA is defined as “‘a
geographic area defined by coordinates
expressed in latitude and longitude,
created and enforced for the purpose of
contributing to the rebuilding of
overfished West Coast groundfish
species.” Specific GCAs may be defined
here in this paragraph, or in the Federal
Register, within the harvest
specifications and management
measures process. While some GCAs
may be designed with the intent that
their shape be determined by ocean
bottom depth contours, their shapes are
defined in regulation by latitude/
longitude coordinates and are enforced
by those coordinates. Fishing activity
that is prohibited or permitted within a
particular GCA is detailed in Federal
Register documents associated with the
harvest specifications and management
measures process.

(a) Rockfish Conservation Areas
(RCAs). RCAs are defined in the Federal
Register through the harvest
specifications and management
measures process. RCAs may apply to a
single gear type or to a group of gear
types, such as “trawl RCAs” or “non-
trawl RCAs”.

(b) Cowcod Conservation Areas
(CCAs). (1) The Western CCA is an area
south of Point Conception that is bound
by straight lines connecting all of the
following points in the order listed:

33°50’N. lat., 119°30" W. long.;

33°50’N. lat., 118°50" W. long.;
32°20’N. lat., 118°50" W. long.;
32°20’N. lat., 119°37" W. long.;
33°00’ N. lat., 119°37" W. long.;
33°00’ N. lat., 119°53" W. long.;
33°33’N. lat., 119°53" W. long.;
33°33’N. lat., 119°30" W. long.;

and connecting back to 33°50” N. lat.,
119°30” W. long.

(2) The Eastern CCA is a smaller area
west of San Diego that is bound by
straight lines connecting all of the
following points in the order listed:

32°42’N. lat., 118°02 W. long;

32°42’N. lat., 117°50 W. long;
32°36’42” N. lat., 117°50" W. long.;
32°30" N. lat., 117°53’30” W. long.;
32°30" N. lat., 118°02 W. long;

and connecting back to 32°42’ N. lat.,
118°02’" W. long.

(c) Yelloweye Rockfish Conservation
Area (YRCA). The YRCA is a C-shaped
area off the northern Washington coast

that is bound by straight lines
connecting all of the following points in
the order listed:
48°18’N. lat., 125°18’ W. long.;
48°18’N. lat., 124°59’ W. long.;
48°11’N. lat., 124°59° W. long.;
48°11’N. lat., 125°11’ W. long.;
48°04’N. lat., 125°11" W. long.;
48°04’ N. lat., 124°59° W. long.;
48°00’ N. lat., 124°59’ W. long.;
48°00” N. lat., 125°18" W. long.; and
connecting back to 48°18’ N. lat.,
125°18” W. long.
[FR Doc. 04-15823 Filed 7—14-04; 8:45 am]|
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 031125292-4061-02; I.D.
070904E]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Ocean Perch
in the Central Regulatory Area of the
Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMF'S is prohibiting directed
fishing for Pacific ocean perch in the
Central Regulatory Area of the Gulf of
Alaska (GOA). This action is necessary
to prevent exceeding the 2004 total
allowable catch (TAC) of Pacific ocean
perch in this area.
DATES: Effective 1200 hrs, Alaska local
time (A.lL.t.), July 12, 2004, through 2400
hrs, A.lt., December 31, 2004.
FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-2778.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2004 TAC specified for Pacific
ocean perch in the Central Regulatory

Area of the GOA is 8,390 metric tons
(mt) as established by the 2004 harvest
specifications for groundfish of the GOA
(69 FR 9261, February 27, 2004).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 2004 TAC for
Pacific ocean perch in the Central
Regulatory Area will soon be reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 7,890 mt, and is setting
aside the remaining 500 mt as bycatch
to support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific ocean perch
in the Central Regulatory Area of the
GOA.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such a requirement
is impracticable and contrary to the
public interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of the directed fishery
for Pacific ocean perch in the Central
Regulatory Area of the GOA.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 12, 2004.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 04-16060 Filed 7—12—-04; 2:43 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 92—-ANE-15-AD]

RIN 2120-AA64

Airworthiness Directives; Pratt &

Whitney JT8D-200 Series Turbofan
Engines
AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede an existing airworthiness
directive (AD) for Pratt & Whitney
JT8D-200 series turbofan engines. That
AD currently requires installation of
high pressure turbine (HPT)
containment hardware on JT8D-217C
and —219 engines. That AD also
currently requires replacing LPT-to-
exhaust case bolts and nuts with
improved containment hardware on
JT8D-209, —217, -217A, -217C, and
—219 engines. This proposed AD would
require installation of improved HPT
containment hardware on JT8D-209,
—217,-217A, -217C, and —219 engines.
This proposed AD results from four
reports of uncontained HPT failures of
JT8D-200 series engines, since AD 99—
22—14 was issued. We are proposing this
AD to prevent uncontained HPT events
resulting from HPT shaft fractures.
DATES: We must receive any comments
on this proposed AD by September 13,
2004.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD:

¢ By mail: Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 92—ANE—
15—-AD, 12 New England Executive Park,
Burlington, MA 01803-5299.

e By fax: (781) 238-7055.

e By e-mail: 9-ane-
adcomment@faa.gov.

You may get the service information
identified in this proposed AD from
Pratt & Whitney, 400 Main St., East
Hartford, CT 06108; telephone (860)
565—7700; fax (860) 565—1605.

You may examine the AD docket at
the FAA, New England Region, Office of
the Regional Counsel, 12 New England
Executive Park, Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Keith Lardie, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (781) 238—7189;
fax (781) 238-7199.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any written
relevant data, views, or arguments
regarding this proposal. Send your
comments to an address listed under
ADDRESSES. Include “AD Docket No. 92—
ANE-15-AD" in the subject line of your
comments. If you want us to
acknowledge receipt of your mailed
comments, send us a self-addressed,
stamped postcard with the docket
number written on it; we will date-
stamp your postcard and mail it back to
you. We specifically invite comments
on the overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. If a person contacts us
verbally, and that contact relates to a
substantive part of this proposed AD,
we will summarize the contact and
place the summary in the docket. We
will consider all comments received by
the closing date and may amend the
proposed AD in light of those
comments.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You may get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the AD Docket

You may examine the AD Docket
(including any comments and service
information), by appointment, between
8 a.m. and 4:30 p.m., Monday through
Friday, except Federal holidays. See
ADDRESSES for the location.

Discussion

On October 21, 1999, the FAA issued
AD 99-22-14, Amendment 39-11392
(64 FR 58328, October 29, 1999). That
AD requires installation of HPT
containment hardware on JT8D-217C
and —219 engines. That AD also requires
replacing LPT-to-exhaust case bolts and
nuts with improved containment
hardware on JT8D-209, —217, —217A,
—217C, and —219 engines. That AD was
the result of reports of uncontained HPT
events resulting from HPT shaft
fractures and LPT flange separations
resulting from LPT blade failures. That
condition, if not corrected, could result
in uncontained HPT events resulting
from HPT shaft fractures and LPT flange
separations resulting from LPT blade
failures.

Actions After AD 99-22-14 was Issued

After AD 99-22-14 was issued, we
received four reports of uncontained
HPT shaft fractures on JT8D-200 series
engines. During one of these failures on
a JT8D-217A engine, parts escaped
forward of the old configuration HPT
containment shield. This event
demonstrates that the old configuration
HPT containment shield is insufficient
for preventing uncontained engine
failures. AD 99-22-14 did not require
JT8D-209, —217, and —217A engines to
install the improved HPT containment
shields.

Also, after that AD was issued, PW
determined that the LPT-to-exhaust case
bolts and nuts introduced by AD 99-22—
14 have a higher failure rate than the
previous bolt and nut configuration. We
are preparing a separate proposed AD to
address the replacement of that
hardware, as recommended in a recently
issued PW SB. This proposal no longer
requires the replacement of LPT-to-
exhaust case bolts and nuts with the
bolts and nuts required by AD 99-22—
14.

Also, after that AD was issued, we
discovered that the requirements from
superseded AD 93-23-10, Amendment
39-8746, to install HPT containment
shields on JT8D-209, —217, and —217A
engines, were inadvertently omitted
from AD 99-22-14.

Relevant Service Information

We have reviewed and approved the
technical contents of Pratt & Whitney
Alert Service Bulletin (ASB) No. A6346,
Revision 3, dated May 21, 2004, which
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describes the installation of improved
HPT containment hardware on JT8D—
209, -217,-217A, -217C, and —219
engines.

Differences Between This Proposed AD
and the Manufacturer’s Service
Information

Although Pratt & Whitney ASB No.
A6346, Revision 3, dated May 21, 2004,
has an installation termination date of
December 31, 2004, for all the affected
engine models, this proposed AD would
require the installation on JT8D-209,
—217, and —217A engines no later than
December 31, 2007.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other products of this same
type design. Therefore, we are
proposing this AD, which would require
the installation of improved HPT
containment hardware at the following:

e For JT8D-209, —217, and —217A
engines, at the next engine shop visit
after the effective date of this proposed
AD, but no later than December 31,
2007; and

e For JT8D-217C and —219 engines, at
the next engine shop visit after the
effective date of this AD, but no later
than December 31, 2004.

The proposed AD would require that
you do these actions using the service
information described previously.

Costs of Compliance

There are about 2,345 PW JT8D-200
series turbofan engines of the affected
design in the worldwide fleet. We
estimate that 1,143 engines are installed
on airplanes of U.S. registry, and that
280 engines would be affected by this
proposed AD. We estimate that 80% of
the —217C and —219 engines already
have the improved HPT containment
hardware installed. We also estimate
that no additional labor costs will be
incurred when these parts are installed

during engine shop visit. Required parts
would cost about $19,991 per engine.
Based on these figures, we estimate the
total cost of the proposed AD to U.S.
operators to be $5,597,480.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this proposal and placed
it in the AD Docket. You may get a copy
of this summary by sending a request to
us at the address listed under
ADDRESSES. Include “AD Docket No. 92—
ANE-15-AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

TABLE 1.—COMPLIANCE SCHEDULE

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Amendment 39-11392 (64 FR
58328, October 29, 1999) and by adding
a new airworthiness directive, to read as
follows:

Pratt & Whitney: Docket No. 92—ANE-15—
AD. Supersedes AD 99-22-14,
Amendment 39-11392.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this
airworthiness directive (AD) action by
September 13, 2004.

Affected ADs

(b) This AD supersedes AD 99-22-14,
Amendment 39-11392.

Applicability

(c) This AD applies to Pratt & Whitney
(PW) JT8D-209, —217, —217A, -217C, and
—219 turbofan engines. These engines are

installed on, but not limited to, Boeing 727
series and MD-80 series airplanes.

Unsafe Condition

(d) This AD results from four reports of
uncontained HPT failures of JT8D-200 series
engines, since AD 99-22—14 was issued. We
are issuing this AD to prevent uncontained
HPT events resulting from HPT shaft
fractures.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

(f) Install the improved high pressure
turbine (HPT) containment hardware. Use the
applicable compliance schedule in the
following Table 1, and Paragraphs 1. through
3.G. of Accomplishment Instructions of PW
Alert Service Bulletin (ASB) No. JT8D A6346,
dated September 10, 1998, or Revision 1,
dated April 23, 1999, or Revision 2, dated
December 1, 1999, or Revision 3, dated May
21, 2004.

For engine models

Install improved HPT containment hardware

JT8D-217C and —219

JT8D-209, —217, and —217A

31, 2004.

31, 2007.

At the next engine shop visit after the effective date of this AD, but no later than December

At the next engine shop visit after the effective date of this AD, but no later than December

Definition

(g) For the purpose of this AD, an engine
shop visit is defined as engine maintenance
that involves the separation of the ] and K
flanges.

Alternative Methods of Compliance

(h) The Manager, Engine Certification
Office, has the authority to approve
alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.

Material Incorporated by Reference
(i) None.

Related Information
(j) None.
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Issued in Burlington, Massachusetts, on
July 7, 2004.

Francis A. Favara,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 04-16006 Filed 7—14—04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-18033; Directorate
Identifier 2004—CE-16—AD]

RIN 2120-AA64

Airworthiness Directives; Cessna
Aircraft Company Models 190, 195,
195A, and 195B Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Cessna Aircraft Company (Cessna)
Models 190, 195, 195A, and 195B
airplanes that are equipped with certain
inboard aileron hinge brackets. This
proposed AD would require you to
repetitively inspect the affected inboard
aileron hinge brackets for cracks or
corrosion and replace them if found
cracked or corroded with brackets that
are not made from magnesium.
Replacement would terminate the need
for the repetitive inspections. This
proposed AD is the result of several
reports of cracks and corrosion found on
the magnesium aileron hinge brackets.
Magnesium is known to be susceptible
to corrosion. We are issuing this
proposed AD to detect and correct
corrosion damage to the inboard aileron
hinge brackets. Such damage could
result in the brackets cracking across the
bearing boss and could lead to the
aileron separating from the airplane
with consequent reduced or loss of
control of the airplane.

DATES: We must receive any comments
on this proposed AD by September 10,
2004.

ADDRESSES: Use one of the following to
submit comments on this proposed AD:

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400

Seventh Street, SW., Nassif Building,
Room PL-401, Washington, DC 20590—
001.

e Fax:1-202-493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You may get the service information
identified in this proposed AD from
Cessna Aircraft Company, Product
Support P.O. Box 7706, Wichita, Kansas
67277; telephone: (316) 517-5800;
facsimile: (316) 942—9006.

You may view the comments to this
proposed AD in the AD docket on the
Internet at http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: Gary
D. Park, Aerospace Engineer, FAA,
Wichita Aircraft Certification Office,
1801 Airport Road, Room 100, Mid-
Continent Airport, Wichita, Kansas
67209; telephone: (316) 946—4123;
facsimile: (316) 946—4107.

SUPPLEMENTARY INFORMATION:
Comments Invited

How do I comment on this proposed
AD? We invite you to submit any
written relevant data, views, or
arguments regarding this proposal. Send
your comments to an address listed
under ADDRESSES. Include the docket
number, “FAA-2004-18033; Directorate
Identifier 2004—CE-16—AD” at the
beginning of your comments. We will
post all comments we receive, without
change, to http://dms.dot.gov, including
any personal information you provide.
We will also post a report summarizing
each substantive verbal contact with
FAA personnel concerning this
proposed rulemaking. Using the search
function of our docket Web site, anyone
can find and read the comments
received into any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). This is
docket number FAA-2004-18033. You
may review the DOT’s complete Privacy
Act Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78) or you may visit http://
dms.dot.gov.

Are there any specific portions of this
proposed AD I should pay attention to?
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this proposed AD. If you contact us
through a nonwritten communication
and that contact relates to a substantive
part of this proposed AD, we will
summarize the contact and place the
summary in the docket. We will

consider all comments received by the
closing date and may amend this
proposed AD in light of those comments
and contacts.

Docket Information

Where can I go to view the docket
information? You may view the AD
docket that contains the proposal, any
comments received, and any final
disposition in person at the DMS Docket
Offices between 9 a.m. and 5 p.m.
(eastern standard time), Monday
through Friday, except Federal holidays.
The Docket Office (telephone 1-800—
647-5227) is located on the plaza level
of the Department of Transportation
NASSIF Building at the street address
stated in ADDRESSES. You may also view
the AD docket on the Internet at http:/
/dms.dot.gov. The comments will be
available in the AD docket shortly after
the DMS receives them.

Discussion

What events have caused this
proposed AD? The FAA has received
several reports of cracks and corrosion
on part number (P/N) 0322709 and P/N
03227091 inboard aileron hinge
brackets on Cessna Models 190, 195,
195A, and 195B airplanes. These
inboard aileron hinge brackets are
constructed of magnesium, which is
highly susceptible to corrosion.

When corrosion starts to develop, the
inboard aileron hinge brackets could
crack across the bearing boss.

What is the potential impact if FAA
took no action? Cracked or corroded
inboard aileron hinge brackets, if not
detected and corrected, could result in
the ailerons separating from the airplane
with consequent reduced or loss of
control of the airplane.

Is there service information that
applies to this subject? Cessna has
issued Single Engine Service Bulletin
SEB04-1, dated April 26, 2004.

What are the provisions of this service
information? The service bulletin
includes procedures for:

—Inspecting the P/N 0322709 and P/N
0322709-1 inboard aileron hinge
brackets for cracks or corrosion; and

—Replacing any bracket found cracked
or corroded with a bracket that is
FAA-approved and made from
aluminum.

FAA’s Determination and Requirements
of this Proposed AD

What has FAA decided? We have
evaluated all pertinent information and
identified an unsafe condition that is
likely to exist or develop on other
products of this same type design.
Therefore, we are proposing AD action.
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What would this proposed AD
require? This proposed AD would
require you to repetitively inspect the
affected inboard aileron hinge brackets
for cracks or corrosion and replace them
if found cracked or corroded with
brackets that are not made from
magnesium. Replacement would
terminate the need for the repetitive
inspections.

How does the revision to 14 CFR part
39 affect this proposed AD? On July 10,

2002, we published a new version of 14
CFR part 39 (67 FR 47997, July 22,
2002), which governs FAA’s AD system.
This regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance. This material previously
was included in each individual AD.
Since this material is included in 14
CFR part 39, we will not include it in
future AD actions.

Costs of Compliance

How many airplanes would this
proposed AD impact? We estimate that
this proposed AD affects 1,180 airplanes
in the U.S. registry.

What would be the cost impact of this
proposed AD on owners/operators of the
affected airplanes? We estimate the
following costs to accomplish this
proposed inspection:

Labor cost

Parts cost

Total cost on
U.S. operators

Total cost
per airplane

1 workhour x $65 per hour = $65 .........ccccccerunee.

No special parts necessary for
inspection.

$65 per airplane 1,180 airplanes x $65

= $76,700.

We estimate the following costs to
accomplish any necessary replacements
that would be required based on the

results of this proposed inspection. We
have no way of determining the number

of airplanes that may need this
replacement:

Labor cost

Parts cost Total cost per airplane

6 workhours x $65 per hour = $390

$2,954 | $3,344 per airplane.

Regulatory Findings

Would this proposed AD impact
various entities? We have determined
that this proposed AD would not have
federalism implications under Executive
Order 13132. This proposed AD would
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Would this proposed AD involve a
significant rule or regulatory action? For
the reasons discussed above, I certify
that this proposed AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this proposed AD and
placed it in the AD Docket. You may get
a copy of this summary by sending a
request to us at the address listed under
ADDRESSES. Include “AD Docket FAA—

2004-18033; Directorate Identifier 2004-
CE-16—AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Cessna Aircraft Company: Docket No. FAA-
2004-18033; Directorate Identifier 2004—
CE-16-AD.

When Is the Last Date I Can Submit

Comments on This Proposed AD?

(a) We must receive comments on this

proposed airworthiness directive (AD) by
September 10, 2004.

What Other ADs Are Affected by This
Action?

(b) None.

What Airplanes Are Affected by This AD?

(c) This AD affects Models 190, 195, 195A,
and 195B airplanes, all serial numbers, that
are:

(1) certificated in any category; and

(2) equipped with at least one part number
(P/N) 0322709 or P/N 0322709—1 inboard
aileron hinge bracket.

What Is the Unsafe Condition Presented in
This AD?

(d) This AD is the result of several reports
of cracks and corrosion found on the
magnesium aileron hinge brackets.
Magnesium is known to be susceptible to
corrosion. We are issuing this AD to detect
and correct corrosion damage to the inboard
aileron hinge brackets. Such damage could
result in the brackets cracking across the
bearing boss and could lead to the aileron
separating from the airplane with consequent
reduced or loss of control of the airplane.

What Must I do To Address This Problem?

(e) To address this problem, you must do
the following:
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Actions

Compliance

Procedures

(1) Inspect each P/N 0322709 and P/N
0322709-1 inboard aileron hinge bracket for
cracks or corrosion.

Initially inspect within the next 100 hours time-
in-service (TIS) after the effective date of
this AD, unless already done. Repetitively
inspect thereafter at intervals not to exceed
100 hours TIS until each bracket is re-
placed with an FAA-approved bracket that
is not made with magnesium, as specified
in the service information.

Follow the procedures in Cessha Single En-
gine Service Bulletin SEB04-1, dated April
26, 2004.

(2) Replace any cracked or corroded inboard
aileron hinge bracket with an FAA-approved
bracket, as specified in the service informa-
tion.

Prior to further flight after any inspection
where any cracked or corroded bracket is
found. You may terminate the repetitive in-
spections required by this AD when all
brackets are replaced with FAA-approved
brackets that are not made with magne-

sium, as specified in the service information.

Follow the procedures in Cessna Single En-
gine Service Bulletin SEB04-1, dated April
26, 2004.

(3) You may replace all inboard aileron hinge
brackets (as specified in paragraph (e)(2) of
this AD) regardless if any corrosion or crack
is found as terminating action for the repet-
itive inspeciton requirement of this AD.

You may do this replacement at any time, but
you must replace any corroded or cracked
bracket prior to further flight after the appli-
cable inspection where any corrosion or
crack is found.

Follow the procedures in Cessnha Single En-
gine Service Bulletin SEB04-1, dated April
26, 2004.

(4) Do not install any P/N 0322709 or P/N
0322709-1 inboard aileron hinge bracket; or
any other inboard aileron hinge bracket made
with magnesium.

As of the effective date of this AD

Not applicable.

May I Request an Alternative Method of
Compliance?

(f) You may request a different method of
compliance or a different compliance time
for this AD by following the procedures in 14
CFR 39.19. Unless FAA authorizes otherwise,
send your request to your principal
inspector. The principal inspector may add
comments and will send your request to the
Manager, Wichita Aircraft Certification
Office, FAA. For information on any already
approved alternative methods of compliance,
contact Gary D. Park, Aerospace Engineer,
FAA, Wichita Aircraft Certification Office,
1801 Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas 67209; telephone:
(316) 946—4123; facsimile: (316) 946—-4107.

May I Get Copies of the Documents
Referenced in This AD?

(g) You may get copies of the documents
referenced in this AD Cessna Aircraft
Company, Product Support P.O. Box 7706,
Wichita, Kansas 67277; telephone: (316) 517—
5800; facsimile: (316) 942—-9006. You may
view the AD docket at the Docket
Management Facility; U.S. Department of
Transportation, 400 Seventh Street, SW.,
Nassif Building, Room PL-401, Washington,
DC, or on the Internet at http://dms.dot.gov.

Issued in Kansas City, Missouri, on July 9,
2004.
James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 04—16098 Filed 7—14—04; 8:45 am)]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-18030; Directorate
Identifier 2004—CE-13—-AD]

RIN 2120-AA64

Airworthiness Directives; GROB-
WERKE Model G120A Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
GROB-WERKE (GROB) Model G120A
airplanes. This proposed AD would
require you to repetitively inspect
visually the area between the vertical
stabilizer main spar and the nearby
vertical stabilizer skin for any
disbonding/crack; repair any
disbonding/crack found; and calculate
weight and balance after any repair.
This proposed AD is the result of
mandatory continuing airworthiness
information (MCALI) issued by the
airworthiness authority for Germany.
We are issuing this proposed AD to
detect and correct any disbonding/crack
in the area between the vertical
stabilizer main spar and nearby
stabilizer skin, which could result in
possible structural failure. This failure
could lead to difficulty in airplane flight
control.

DATES: We must receive any comments
on this proposed AD by August 16,
2004.

ADDRESSES: Use one of the following to
submit comments on this proposed AD:

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Governmentwide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DG 20590—
001.

e Fax:1-202-493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You may get the service information
identified in this proposed AD from
GROB Luft-und Raumfahrt,
Lettenbachstrasse 9, D-86874
Tussenhausen-Mattsies, Federal
Republic of Germany; telephone: 49
8268 998139; facsimile: 49 8268 998200.

You may view the comments to this
proposed AD in the AD docket on the
Internet at http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: Karl
Schletzbaum, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—-4146; facsimile:
(816) 329-4090.
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SUPPLEMENTARY INFORMATION:
Comments Invited

How do I comment on this proposed
AD? We invite you to submit any
written relevant data, views, or
arguments regarding this proposal. Send
your comments to an address listed
under ADDRESSES. Include the docket
number, “FAA-2004-18030; Directorate
Identifier 2004—CE-13—-AD” at the
beginning of your comments. We will
post all comments we receive, without
change, to http://dms.dot.gov, including
any personal information you provide.
We will also post a report summarizing
each substantive verbal contact with
FAA personnel concerning this
proposed rulemaking. Using the search
function of our docket web site, anyone
can find and read the comments
received into any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). This is
docket number FAA-2004-18030. You
may review the DOT’s complete Privacy
Act Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78) or you may visit http://
dms.dot.gov.

Are there any specific portions of this
proposed AD I should pay attention to?
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this proposed AD. If you contact us
through a nonwritten communication
and that contact relates to a substantive
part of this proposed AD, we will
summarize the contact and place the
summary in the docket. We will
consider all comments received by the
closing date and may amend this
proposed AD in light of those comments
and contacts.

Docket Information

Where can I go to view the docket
information? You may view the AD
docket that contains the proposal, any
comments received, and any final
disposition in person at the DMS Docket
Offices between 9 a.m. and 5 p.m.
(eastern standard time), Monday
through Friday, except Federal holidays.
The Docket Office (telephone 1-800-
647-5227) is located on the plaza level
of the Department of Transportation
NASSIF Building at the street address
stated in ADDRESSES. You may also view

the AD docket on the Internet at
http://dms.dot.gov. The comments will
be available in the AD docket shortly
after the DMS receives them.

Discussion

What events have caused this
proposed AD? The Luftfahrt-Bundesamt
(LBA), which is the airworthiness
authority for Germany, recently notified
FAA that an unsafe condition may exist
on all GROB Model G120A airplanes.
The LBA reports that a routine
inspection of a Model G120A-I airplane
found disbonding/cracking in the area
between the vertical stabilizer main spar
and nearby vertical stabilizer skin near
the VOR (very high frequency
omnidirectional range) antenna. A fleet-
wide inspection of the Model G120A-I
airplane fleet found one other Model
G120A-I airplane with disbonding/
cracking in the same area. The most
likely reason for the disbonding/
cracking was an incorrectly installed
antenna support bracket, which caused
permanent tension on the bonding
seam. This resulted in disbonding/
cracking in the area near the VOR
antenna.

What is the potential impact if FAA
took no action? Any disbonding/crack
in the area between the vertical
stabilizer main spar and nearby
stabilizer skin could result in possible
structural failure. This failure could
lead to difficulty in airplane flight
control.

Is there service information that
applies to this subject? GROB has issued
Service Bulletin No. MSB1121-049,
dated April 20, 2004.

What are the provisions of this service
information? The service information
includes procedures for:

—Inspecting visually the area between
the vertical stabilizer main spar and
the nearby vertical stabilizer skin for
any disbonding/cracking); and

—Contacting the manufacturer for a
repair instruction if any disbonding/
crack is found.

What action did the LBA take? The
LBA classified this service bulletin as
mandatory and issued German AD
Number D-2004-204, dated April 23,
2004, to ensure the continued
airworthiness of these airplanes in
Germany.

Did the LBA inform the United States
under the bilateral airworthiness
agreement? These GROB Model G120A

airplanes are manufactured in Germany
and are type-certificated for operation in
the United States under the provisions
of section 21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement.

Under this bilateral airworthiness
agreement, the LBA has kept us
informed of the situation described
above.

FAA’s Determination and Requirements
of This Proposed AD

What has FAA decided? We have
examined the LBA’s findings, reviewed
all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since the unsafe condition described
previously is likely to exist or develop
on other GROB Model G120A airplanes
of the same type design that are
registered in the United States, we are
proposing AD action to detect and
correct any disbonding/crack in the area
between the vertical stabilizer main spar
and nearby stabilizer skin, which could
result in possible structural failure. This
failure could lead to difficulty in
airplane flight control.

What would this proposed AD
require? This proposed AD would
require you to incorporate the actions in
the previously-referenced service
bulletin.

How does the revision to 14 CFR part
39 affect this proposed AD? On July 10,
2002, we published a new version of 14
CFR part 39 (67 FR 47997, July 22,
2002), which governs FAA’s AD system.
This regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance. This material previously
was included in each individual AD.
Since this material is included in 14
CFR part 39, we will not include it in
future AD actions.

Costs of Compliance

How many airplanes would this
proposed AD impact? We estimate that
this proposed AD affects 6 airplanes in
the U.S. registry.

What would be the cost impact of this
proposed AD on owners/operators of the
affected airplanes? We estimate the
following costs to do this proposed
inspection:

Labor cost

Parts cost

Total cost on U.S.
operators

Total cost per
airplane

1 workhour x $65 per hour = $65

Not Applicable

$65 6 x $65 = $390.




42362

Federal Register/Vol. 69, No. 135/ Thursday, July 15, 2004 /Proposed Rules

We estimate the following costs to do
any necessary repairs that would be

required based on the results of this
proposed inspection. We have no way of

determining the number of airplanes
that may need this repair:

Labor cost

Parts cost

Total cost per
airplane

20 workhours x $65 per hour = $1,300

2364; and 120A-2365.

The manufacturer covers under warranty and will supply any
parts for the new U-profile assembly (antenna support
bracket) consisting of part numbers: 120A—2363.02; 120A—

$1,300.

Regulatory Findings

Would this proposed AD impact
various entities? We have determined
that this proposed AD would not have
federalism implications under Executive
Order 13132. This proposed AD would
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Would this proposed AD involve a
significant rule or regulatory action? For
the reasons discussed above, I certify
that this proposed AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this proposed AD and
placed it in the AD Docket. You may get
a copy of this summary by sending a

request to us at the address listed under
ADDRESSES. Include the docket number,
“FAA-2004-18030; Directorate
Identifier 2004—CE-13—-AD” in your
request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Grob-Werke: Docket No. FAA—-2004-18030;
Directorate Identifier 2004—CE-13—-AD

When is the Last Date I can Submit
Comments on this Proposed AD?

(a) We must receive comments on this
proposed airworthiness directive (AD) by
August 16, 2004.

What Other ADs Are Affected by This
Action?

(b) None.

What Airplanes Are Affected by This AD?

(c) This AD affects Model G120A airplanes,
all serial numbers, that are certificated in any
category.

What Is the Unsafe Condition Presented in
This AD?

(d) This AD is the result of mandatory
continuing airworthiness information (MCAI)
issued by the airworthiness authority for
Germany. The actions specified in this AD
are intended to detect and correct any
disbonding/crack in the area between the
vertical stabilizer main spar and nearby
stabilizer skin, which could result in possible
structural failure. This failure could lead to
difficulty in airplane flight control.

What Must I Do To Address This Problem?

(e) To address this problem, you must do
the following:

Actions

Compliance

Procedures

(1) Inspect the area between the vertical sta-
bilizer main spar and the nearby vertical sta-
bilizer skin for any disbonding/crack along the
spar/skin contact (both sides of the vertical
stabilizer).

Within the next 50 hours time-in-service (TIS)
after the effective date of this AD, unless al-
ready done. Repetitively inspect thereafter
at every 50 hours TIS.

Follow GROB Luft-und Raumfahrt Service
Bulletin No. MSB1121-049, dated April 20,
2004. The applicable airplane maintenance
manual also addresses this issue.

(2) If any disbonding/crack is found during any
inspection required by paragraph (e)(1) of
this AD:

(i) get a repair instruction from the manufac-
turer; and

(ii) follow this repair instruction

(iii) The repetitive inspections of paragraph
(e)(1) of this AD are still required after any
repair

Before further flight after any inspection re-
quired by paragraph (e)(1) of this AD where
any disbonding/crack is found.

Follow GROB Luft-und Raumfahrt Service
Bulletin No. MSB1121-049, dated April 20,
2004; and any repair instruction obtained
from GROB Luft-und Raumfahrt,
Lettenbachstrasse 9, D-86874
Tussenhausen-Mattsies, Federal Republic
of Germany; telephone: 49 8268 998139;
facsimile: 49 8268 998200. Obtain approval
of and this repair instruction through the
FAA at the address specified in paragraph
(f) of this AD. The applicable airplane main-
tenance manual also addresses this issue.

(3) Calculate weight and balance after any re-
pair required by paragraph (e)(2) of this AD.

Before further flight after any repair required
by paragraph (e)(2) of this AD.

Follow GROB Luft-und Raumfahrt Service
Bulletin No. MSB1121-049, dated April 20,
2004. The applicable airplane maintenance
manual also addresses this issue.
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May I Request an Alternative Method of
Compliance?

(f) You may request a different method of
compliance or a different compliance time
for this AD by following the procedures in 14
CFR 39.19. Unless FAA authorizes otherwise,
send your request to your principal
inspector. The principal inspector may add
comments and will send your request to the
Manager, Standards Office, Small Airplane
Directorate, FAA. For information on any
already approved alternative methods of
compliance, contact Karl Schletzbaum,
Aerospace Engineer, FAA, Small Airplane
Directorate, 901 Locust, Room 301, Kansas
City, Missouri 64106; telephone: (816) 329—
4146; facsimile: (816) 329—4090.

May I Get Copies of the Documents
Referenced in This AD?

(g) You may get copies of the documents
referenced in this AD from GROB Luft-und
Raumfahrt, Lettenbachstrasse 9, D-86874
Tussenhausen-Mattsies, Federal Republic of
Germany; telephone: 49 8268 998139;
facsimile: 49 8268 998200. You may view the
AD docket at the Docket Management
Facility; U.S. Department of Transportation,
400 Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC, or on the
Internet at http://dms.dot.gov.

Is There Other Information That Relates to
This Subject?

(h) German AD Number D-2004—-204,
dated April 23, 2004, also addresses the
subject of this AD.

Issued in Kansas City, Missouri, on July 9,
2004.
James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04—16097 Filed 7—14—04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-18603; Directorate
Identifier 2003—NM-14—-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A310; and Model A300 B4-600, B4—
600R, C4-605R Variant F, and F4—600R
(Collectively Called A300—600) Series
Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede an existing airworthiness
directive (AD) for certain Model A310;
and Model A300 B4-600, A300 B4—
600R, and A300 F4—600R (collectively
called A300-600) series airplanes. That

AD currently requires modifying the
ram air turbine (RAT) by replacing the
ejection jack. This proposed AD would
require a one-time inspection of the
RAT ejection jack to determine the part
number, and further investigative and
corrective actions if necessary. This
proposed AD is prompted by the
discovery of a rupture in the housing of
one of the RAT ejection jacks installed
as specified in the existing AD. We are
proposing this AD to prevent rupture of
the housing of the RAT ejection jack due
to overpressure in the jack caused by
overfilling the hydraulic fluid, and
consequent failure of the RAT ejection
jack. Failure of the ejection jack could
result in a lack of hydraulic pressure or
electrical power in an emergency.
DATES: We must receive comments on
this proposed AD by August 16, 2004.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax:(202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You can get the service information
identified in this proposed AD from
Airbus, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France.

You may examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer;
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track

each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form ‘“Docket
No. FAA-2004-99999.” The Transport
Airplane Directorate identifier is in the
form “Directorate Identifier 2004—NM-—
999-AD.” Each DMS AD docket also
lists the directorate identifier (“‘Old
Docket Number”) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any written
relevant data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2004-18603; Directorate Identifier
2003-NM-14-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
Web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You may examine the AD docket in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
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the AD docket shortly after the DMS
receives them.

Discussion

On June 21, 2001, we issued AD
2001-13-16, amendment 39-12297 (66
FR 34798, July 2, 2001), for certain
Model A310 and Model A300 B4-600,
A300 B4-600R, and A300 F4-600R
(collectively called A300-600) series
airplanes. That AD requires replacing
the ejection jack on the ram air turbine
(RAT). That AD was prompted by the
discovery of an anomaly during
production, and follow-up analysis that
showed that the nut at the end of the
ejection jack piston rod had insufficient
thread engagement to absorb impact
loads when the RAT was deployed at
high speed. We issued that AD to
prevent loss of ability to properly
restrain the movement of the RAT and
possible consequent damage to the RAT
itself and to other airplane components.
In the event of an emergency, failure of
the RAT ejection jack could result in a
lack of hydraulic pressure or electrical
power on the airplane.

Actions Since Existing AD Was Issued

Since we issued AD 2001-13-16, the
Direction Générale de 1’Aviation Civile
(DGAC), which is the airworthiness
authority for France, has notified us
that, during a routine inspection, a
rupture was discovered in the housing
of one of the RAT ejection jacks
installed as specified in AD 2001-13—
16. Investigation revealed that a certain
batch of ejection jacks were serviced
incorrectly, which may have led to
overfilling of the ejection jacks and
overpressure in the ejection jack. This
condition, if not corrected, could result
in a rupture of the housing of the RAT
ejection jack, leading to failure of the
RAT ejection jack. In the event of an
emergency, failure of the RAT ejection
jack could result in a lack of hydraulic
pressure or electrical power.

Relevant Service Information

Airbus has issued Service Bulletins
A300-29-6050, Revision 02, dated April
16, 2003 (for Model A300-600 series
airplanes); and A310-29-2088, Revision
01, dated February 3, 2003 (for Model
A310 series airplanes). The service
bulletins describe procedures for a one-
time inspection of the RAT ejection jack
to determine the part number, and
applicable related investigative and
corrective actions. The investigative and
corrective actions include determining
the serial number of the RAT ejection
jack; measuring the fluid level of the
ejection jack, if the serial number is one
of the affected batch; and servicing the
fluid level, or replacing the RAT

ejection jack with a new RAT ejection
jack, as applicable. We have determined
that accomplishing the actions specified
in the service information will
adequately address the unsafe
condition. The DGAC mandated these
service bulletins and issued French
airworthiness directive 2002—638(B),
dated December 24, 2002, to ensure the
continued airworthiness of these
airplanes in France.

The Airbus service bulletins refer to
Hamilton Sundstrand Service Bulletin
ERPS03/04E]—-29-2, dated May 8, 2002,
as an additional source of service
information for identifying subject RAT
ejection jacks and performing the
applicable related investigative and
corrective actions described previously.

FAA'’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. According to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. We have examined the
DGAC’s findings, evaluated all pertinent
information, and determined that AD
action is necessary for airplanes of this
type design that are certificated for
operation in the United States.

Therefore, we are proposing to
supersede AD 2001-13-16. This
proposed AD would continue to require
modifying the RAT by replacing the
RAT ejection jack with a new, improved
RAT ejection jack. This proposed AD
would also require a one-time
inspection of the RAT ejection jack to
determine the part number, and further
investigative and corrective actions if
necessary. The proposed AD would
require you to use the service
information described previously to
perform these actions, except as
discussed under “Difference Between
the Proposed AD and Service
Information.”

Difference Between the Proposed AD
and Service Information

Although the Accomplishment
Instructions of the Airbus and Hamilton
Sundstrand service bulletins describe
procedures for submitting inspection
results, this proposed AD would not
require that action.

Change to Existing AD

This proposed AD would retain all
requirements of AD 2001-13-16. Since
AD 2001-13-16 was issued, the AD

format has been revised, and certain
paragraphs have been rearranged. As a
result, the corresponding paragraph
identifiers have changed in this
proposed AD, as listed in the following
table:

REVISED PARAGRAPH IDENTIFIERS

Corresponding
requirement in
this proposed AD

Requirement in AD
2001-13-16

Paragraph (a) .....ccccceeueene
Paragraph (b) .....cccceevienne

Paragraph (f).
Paragraph (g).

We have also revised the applicability
of the existing AD to identify model
designations as published in the most
recent type certificate data sheet for the
affected models.

Costs of Compliance

AD 2001-13-16 affects about 117
airplanes of U.S. registry. The actions
that are currently required by AD 2001—
13-16 and retained in this proposed AD
take about 6 work hours per airplane, at
an average labor rate of $65 per work
hour. There is no charge for required
parts. Based on these figures, the
estimated cost of the currently required
actions for U.S. operators is $45,630, or
$390 per airplane.

This proposed AD would affect
approximately 149 airplanes of U.S.
registry. The new proposed inspection
would take about 1 work hour per
airplane, at an average labor rate of $65
per work hour. Based on these figures,
the estimated cost of the new actions
specified in this proposed AD for U.S.
operators is $9,685, or $65 per airplane.
Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “signiticant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES



Federal Register/Vol. 69, No. 135/ Thursday, July 15, 2004 /Proposed Rules

42365

section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends §39.13 by
removing amendment 39-12297 (66 FR
34798, July 2, 2001) and adding the
following new airworthiness directive
(AD):

Airbus: Docket No. FAA-2004-18603;
Directorate Identifier 2003—-NM—-14—AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
August 16, 2004.

Affected ADs

(b) This AD supersedes AD 2001-13-16,
amendment 39-12297 (66 FR 34798, July 2,
2001).

Applicability

(c) This AD applies to Airbus Model A310,
and A300 B4-600, B4—600R, C4 605R Variant
F, and F4-600R (collectively called A300—
600) series airplanes; certificated in any
category; as listed in Airbus Service Bulletin
A300-29-6050, Revision 02, dated April 16,
2003; or A310-29-2088, Revision 01, dated
February 3, 2003.

Unsafe Condition

(d) This AD was prompted by the
discovery of a rupture in the housing of one
of the RAT ejection jacks installed as
specified in the existing AD. We are issuing
this AD to prevent rupture of the housing of
the RAT ejection jack due to overpressure in
the jack caused by overfilling the hydraulic
fluid, and consequent failure of the RAT
ejection jack. Failure of the ejection jack
could result in a lack of hydraulic pressure
or electrical power in an emergency.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Requirements of AD 2001-13-16

Modification
(f) For airplanes on which Airbus
Modification 12259 has not been

accomplished: Within 34 months after
August 6, 2001 (the effective date of AD

2001-13-16, amendment 39-12297), modify
the RAT per Airbus Service Bulletin A310-
29-2086, Revision 01 (for Model A310 series
airplanes), or A300-29-6048, Revision 01
(for Model A300-600 series airplanes), both
dated July 12, 2000, as applicable.

Note 1: Modification of the RAT
accomplished prior to August 6, 2001, in
accordance with Airbus Service Bulletin
A310-29-2086 or A300—-29-6048, both dated
April 6, 2000, as applicable, is considered
acceptable for compliance with the action
specified in paragraph (f) of this AD.

Parts Installation

(g) As of August 6, 2001, no person may
install on an airplane an ejection jack, part
number 730820, unless it has been modified
per paragraph (f) of this AD.

Note 2: Airbus Service Bulletin A310-29—
2086 and A300-29-6048, both Revision 01,
refer to Hamilton Sundstrand Service
Bulletin No. ERPS03/04E]-29-1, as an
additional source of service information for
accomplishment of the modification of the
RAT and testing of the modified RAT.

New Requirements of This AD

Inspection

(h) Within 2,500 flight hours after the
effective date of this AD: Inspect the RAT
ejection jack to determine the part number
(P/N), in accordance with the
Accomplishment Instructions of the
applicable Airbus Service Bulletin listed in
Table 1 of this AD. If the P/N can be
determined and is neither 772652 nor
772654, no further action is required by this
paragraph.

TABLE 1.—SERVICE INFORMATION

For this

?r::)%lz?gnd Airbus service bulletin—

series—

A300-600 ..... A300-29-6050, Revision 02,
dated April 16, 2003.

A310 ............. A310-29-2088, Revision 01,
dated February 3, 2003.

Note 3: Airbus Service Bulletins A300-29—
6050 and A310-29-2088 refer to Hamilton
Sundstrand Service Bulletin ERPS03/04E]—
29-2, dated May 8, 2002, as an additional
source of service information for identifying
subject RAT ejection jacks and performing
the applicable related investigative and
corrective actions.

Related Investigative and Corrective Actions
(If Necessary)

(i) If the P/N on the RAT ejection jack is
either 772652 or 772654, or if the P/N cannot
be determined: Before further flight,
accomplish all applicable related
investigative and corrective actions in
accordance with the Accomplishment
Instructions of the applicable Airbus Service
Bulletin listed in Table 1 of this AD.

Actions Accomplished Previously

(j) Inspections and related investigative
and corrective actions done before the

effective date of this AD in accordance with
Airbus Service Bulletin A300-29-6050 (for
Model A300-600 series airplanes); or A310—
29-2088 (for Model A310 series airplanes);
both dated July 23, 2002; as applicable; are
acceptable for compliance with the
corresponding actions required by
paragraphs (h) and (i) of this AD.

Alternative Methods of Compliance (AMOCs)

(k) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

Related Information

(1) French airworthiness directive 2002—
638(B), dated December 24, 2002, also
addresses the subject of this AD.

Issued in Renton, Washington, on July 8,
2004.
Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-16031 Filed 7-14—-04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2004-18601; Directorate
Identifier 2004—NM-34-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-100, —200B, —200F, —200C,
-100B, —-300, —100B SUD, —400, —400D,
—400F, and 747SR Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Boeing Model 747 series
airplanes. This proposed AD would
require a one-time inspection for
discrepancies of the frame web and
inner chords on the forward edge frame
of the number 5 main entry door cutout,
and related corrective action. This
proposed AD is prompted by a report of
cracking of the frame web and inner
chords on the forward edge frame of the
number 5 main entry door. We are
proposing this AD to find and fix
discrepancies of the frame web and
inner chords, which could result in
cracking, subsequent severing of the
frame, and consequent rapid
depressurization of the airplane.

DATES: We must receive comments on
this proposed AD by August 30, 2004.



42366

Federal Register/Vol. 69, No. 135/ Thursday, July 15, 2004 /Proposed Rules

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

e Hand Delivery: room PL—401 on the
plaza level of the Nassif Building, 400
Seventh Street SW., Washington, DC,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

You can get the service information
identified in this proposed AD from
Boeing Commercial Airplanes, P.O. Box
3707, Seattle, Washington 98124-2207.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Ivan
Li, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 917-6437;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:
Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form “Docket
No. FAA-2004-99999.” The Transport
Airplane Directorate identifier is in the
form “Directorate Identifier 2004—-NM—
999-AD.” Each DMS AD docket also
lists the directorate identifier (“‘Old
Docket Number”’) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any written
relevant data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2004-18601; Directorate Identifier
2004-NM-34—-AD” in the subject line of
your comments. We specifically invite
comments on the overall regulatory,

economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that
website, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You can examine the AD docket in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647—-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

We have received a report of cracking
of the frame web and inner chords at
body station (BS) 2231, stringer 26L, on
a Model 747 series airplane. The service
history shows that both chords (forward
and aft) and the web on the forward
edge frame of the number 5 main entry
door (MED) cutout were severed. The
inboard chord of the number 5 MED
lower main sill goes through a cutout in
the BS 2231 frame at stringer 26.
Investigation revealed that, during
production, the inboard chord of the
lower main sill of the door can rub
against the BS 2231 frame. Such rubbing
can cause nicks, scratches and/or gouges
in the frame inner chords and web, and
subsequent cracking. Cracks in the inner

chords and web could extend and fully
sever the frame, which could result in
rapid depressurization of the airplane.

Related AD

On July 26, 2001, we issued AD 2001—
16—02, amendment 39-12370 (66 FR
41440, August 8, 2001), which is
applicable to certain Boeing Model 747
series airplanes. That AD requires
repetitive inspections to find cracking of
the frame web, strap, inner chords, and
inner chord angle of the forward edge
frame of the number 5 main entry door
cutout, and repair if necessary. The
actions specified by that AD are
intended to find and fix such cracking,
which could result in severing of the
frame, inability of the edge frame to
react door stop loads, and consequent
rapid depressurization of the airplane.

Relevant Service Information

We have reviewed and approved
Boeing Alert Service Bulletin 747—
53A2494, dated September 18, 2003,
which describes procedures for a one-
time detailed visual inspection for
discrepancies (nicks, scratches, and/or
gouges) of the frame web and inner
chords (forward and aft) of the forward
edge frame of the number 5 main entry
door cutout, and related corrective
action. The corrective action includes a
surface high frequency eddy current
inspection for cracking on the frame
inner chords of BS 2231, rework of any
discrepancies, and repair of any
cracking. The service bulletin references
certain 747 Structural Repair Manuals
for rework/repair procedures. The
service bulletin also recommends
contacting the manufacturer for repair
instructions. The service bulletin
indicates that if the repetitive
inspections recommended in Boeing
Alert Service Bulletin 747-53A2450,
Revision 2, dated January 4, 2001
(required by AD 2001-16-02) are being
done, the one-time inspection is not
necessary. We have determined that
accomplishing the actions specified in
the service bulletin will adequately
address the unsafe condition.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. Therefore, we are
proposing this AD, which would require
a one-time inspection for discrepancies
of the frame web and inner chords of the
forward edge frame of the number 5
main entry door cutout, and related
corrective action. The proposed AD
would require you to use the service
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information described previously to
perform these actions, except as
discussed under “Differences Between
the Proposed AD and Service Bulletin.”
Accomplishment of the actions required
by this proposed AD would not
terminate the repetitive inspections
required by AD 2001-16-02.

Differences Between the Proposed AD
and Service Bulletin

The service bulletin refers to a
“detailed visual inspection” for
discrepancies of the frame web and
inner chords. We have determined that
the procedures in the service bulletin
should be described as a ““detailed
inspection.” We have included Note 1
to define this type of inspection.

As discusse({previous y, the
referenced service bulletin specifies that
if the repetitive inspections
recommended in Boeing Alert Service
Bulletin 747-53A2450 (and required by
AD 2001-16-02) are currently being
done, the one-time inspection required
by this proposed AD is not necessary.
However, we have determined that the
repetitive inspections required by AD
2001-16-02 would not address the
unsafe condition identified in this
proposed AD. The one-time inspection
required by this proposed AD is to find
nicks, scratches, and/or gouges that can
lead to cracking, and repair of those
discrepancies. Therefore, we have
determined that the proposed one-time
inspection is required prior to or
concurrently with the next inspection
required by AD 2001-16-02.

The referenced service bulletin also
specifies that operators may contact the
manufacturer for disposition of certain
repair conditions, but this proposed AD
would require operators to repair those
conditions per a method approved by
the Manager of the Seattle Aircraft
Certification Office of the FAA, or per
data meeting the type certification basis
of the airplane approved by a Boeing
Company Designated Engineering
Representative who has been authorized
by the FAA to make such findings.

Costs of Compliance

This proposed AD would affect about
220 airplanes of U.S. registry and 1,055
airplanes worldwide. The proposed
inspection would take about 2 work
hours per airplane, at an average labor
rate of $65 per work hour. Based on
these figures, the estimated cost of the
inspection proposed by this AD for U.S.
operators is $28,600, or $130 per
airplane.

Regulatory Findings

We have determined that this
proposed AD would not have federalism

implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Boeing: Docket No. FAA-2004-18601;
Directorate Identifier 2004-NM-34—AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this AD
action by August 30, 2004.

Affected ADs

(b) Accomplishing this AD will not
terminate the repetitive inspections required
by AD 2001-16—-02, amendment 39-12370.

Applicability

(c) This AD applies to certain Model 747—
100, —200B, —200F, —200C, —100B, —300,
—100B SUD, —400, —400D, —400F, and 747SR

series airplanes; line numbers 1 through 1333
inclusive; certificated in any category.

Unsafe Condition

(d) This AD was prompted by a report of
cracking of the frame web and inner chords
on the forward edge frame of the number 5
main entry door. We are issuing this AD to

find and fix discrepancies of the frame web
and inner chords, which could result in
cracking, subsequent severing of the frame,
and consequent rapid depressurization of the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

One-Time Inspection

(f) For airplanes on which the repetitive
inspections required by AD 2001-16-02,
amendment 39-12370, have not been done as
of the effective date of this AD: Do a one-time
detailed inspection for discrepancies (nicks,
scratches, and/or gouges) of the frame web
and inner chords (forward and aft) of the
forward edge frame of the number 5 main
entry door cutout, by doing all the applicable
actions by using the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-53A2494, dated September 18, 2003. Do
the inspection at the latest of the times
specified in paragraphs (f)(1), (f)(2), and (f)(3)
of this AD.

(1) Before the accumulation of 10,000 total
flight cycles.

(2) Within 1,500 flight cycles after the
effective date of this AD.

(3) Within 24 months after the effective
date of this AD.

(g) For airplanes on which the repetitive
inspections required by AD 2001-16-02,
amendment 39-12370, have been done as of
the effective date of this AD: Do the one-time
inspection required by paragraph (f) of this
AD before or concurrently with the next
inspection required by AD 2001-16-02.

Note 1: For the purposes of this AD, a
detailed inspection is: “An intensive visual
examination of a specific structural area,
system, installation, or assembly to detect
damage, failure, or irregularity. Available
lighting is normally supplemented with a
direct source of good lighting at intensity
deemed appropriate by the inspector.
Inspection aids such as mirror, magnifying
lenses, etc., may be used. Surface cleaning
and elaborate access procedures may be
required.”

Related Corrective Action

(h) If any discrepancy is found during the
inspection required by paragraph (f) or (g) of
this AD: Before further flight, do all the
related corrective actions by using the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-53A2494, dated
September 18, 2003. Where the service
bulletin specifies contacting the
manufacturer for disposition of certain repair
conditions, repair before further flight per a
method approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA; or
per data meeting the type certification basis
of the airplane approved by a Boeing
Company Designated Engineering
Representative who has been authorized by
the Manager, Seattle ACO, to make such
findings. For a repair method to be approved,
the approval must specifically refer to this
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Alternative Methods of Compliance
(AMOCs)

(i)(1) The Manager, Seattle ACO, has the
authority to approve AMOGC:s for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by a
Boeing Company Designated Engineering
Representative who has been authorized by
the Manager, Seattle ACO, to make those
findings. For a repair method to be approved,
the approval must specifically refer to this

Issued in Renton, Washington, on July 8,
2004.

Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—16030 Filed 7-14-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-18602; Directorate
Identifier 2003—NM-160-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 B2 and B4 Series Airplanes; and
Model A300 B4-600, B4—600R, C4—
605R Variant F, and F4—600R
(Collectively Called A300—600) Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Airbus Model A300 B2 and B4 series
airplanes; and certain Airbus Model
A300 B4-600, B4-600R, C4-605R
Variant F, and F4—600R (collectively
called A300-600) series airplanes. This
proposed AD would require an
inspection of the skin panels of the wing
slats for damage and certain repairs, and
applicable related investigative/
corrective actions if necessary. This
proposed AD is prompted by the results
of an engineering evaluation that
revealed that several repairs and some
allowable damage limits specified in the
structural repair manuals do not provide
adequate static and/or fatigue strength
for repaired wing slats. We are
proposing this AD to find and fix
previously done repairs of the wing slats
that have inadequate static and/or
fatigue strength, which, if not corrected,
could result in loss of the slats and

consequent reduced controllability of
the airplane.

DATES: We must receive comments on
this proposed AD by August 16, 2004.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax:(202) 493-2251.

e Hand Delivery: room PL—401 on the
plaza level of the Nassif Building, 400
Seventh Street SW, Washington, DC,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

You can get the service information
identified in this proposed AD from
Airbus, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France.

You may examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2797;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form “Docket
No. FAA-2004-99999.” The Transport
Airplane Directorate identifier is in the
form “Directorate Identifier 2004—NM—
999-AD.” Each DMS AD docket also
lists the directorate identifier (“‘Old
Docket Number”) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any written
relevant data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—

2004-18602; Directorate Identifier
2003-NM-160-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
website, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You may examine the AD docket in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

The Direction Générale de 1’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified us that an unsafe condition may
exist on all Airbus Model A300 B2 and
B4 series airplanes; and certain Airbus
Model A300 B4-600, B4—600R, C4—
605R Variant F, and F4—600R
(collectively called A300—600) series
airplanes. The DGAC advises that the
results of an engineering evaluation
revealed that several repairs and some
allowable damage limits specified in the
structural repair manuals do not provide
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adequate static and/or fatigue strength
for repaired wing slats. Such inadequate
static and/or fatigue strength, if not
corrected, could result in loss of the
slats and consequent reduced
controllability of the airplane.

Relevant Service Information

Airbus has issued Service Bulletin
A300-57-6092, Revision 2, dated
November 21, 2002 (for Model A300
B4-600, B4-600R, C4—605R Variant F,
and F4-600R (collectively called A300—
600) series airplanes); and Service
Bulletin A300-57—-0238, Revision 2,
dated November 21, 2002 (for Model
A300 B2 and B4 series airplanes). The
service bulletins describe procedures for
a detailed inspection of the skin panels
of the wing slats for damage and certain
repairs, and applicable related
investigative/corrective actions if
necessary. The related investigative
actions include inspecting repaired slats
to determine the pitch of repair
fasteners. The corrective actions include
contacting Airbus for certain repair
instructions or repairing in accordance
with the applicable structural repair
manual. We have determined that
accomplishment of the actions specified
in the service information will
adequately address the unsafe
condition. The DGAC mandated the
service information and issued French
airworthiness directive 2003—086(B),
effective March 15, 2003, to ensure the
continued airworthiness of these
airplanes in France.

FAA’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. According to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. We have examined the
DGAC’s findings, evaluated all pertinent
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Therefore, we are proposing this AD,
which would require doing the actions
specified in the applicable service
bulletin described previously, except as
discussed under “Differences Between
the Proposed AD and Service
Bulletins.”

Differences Between the Proposed AD
and Service Bulletins

Although the service bulletins specify
that operators may contact the
manufacturer for disposition of damage
in certain areas, this proposed AD
would require operators to repair those
damaged areas in accordance with a
method approved by either the FAA or
the DGAC (or its delegated agent). In
addition, the applicable service bulletin
specifies that the related investigative
action does not need to be done for any
repair that has a Repair Approval Sheet
(RAS) or specific Airbus approval. We
have determined that, for any repair that
has a specific Airbus approval other
than an RAS signed by the DGAC (or its
delegated agent), this proposed AD
would require accomplishing the related
investigative action. These actions are
consistent with existing bilateral
airworthiness agreements.

Costs of Compliance

This proposed AD would affect about
120 airplanes of U.S. registry. The
proposed actions would take about 3
work hours per airplane, at an average
labor rate of $65 per work hour. Based
on these figures, the estimated cost of
the proposed AD for U.S. operators is
$23,400, or $195 per airplane.
Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus: Docket No. FAA—-2004-18602;
Directorate Identifier 2003—-NM-160-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
August 16, 2004.
Affected ADs

(b) None.
Applicability

(c) This AD applies to all airplanes,

certificated in any category, as identified in
in Table 1 of this AD.

TABLE 1.—APPLICABILITY

Serial
Model numbers

A300 B2 and B4 series airplanes | All.

A300 B4-600, B4-600R, C4— 796 and
605R Variant F, and F4—-600R earlier.
(collectively called A300-600)
series airplanes.

Unsafe Condition

(d) This AD was prompted by the results
of an engineering evaluation that revealed
that several repairs and some allowable
damage limits specified in the structural
repair manuals do not provide adequate
static and/or fatigue strength for repaired
wing slats. We are issuing this AD to find and
fix previously done repairs of the wing slats
that have inadequate static and/or fatigue
strength, which, if not corrected, could result
in loss of the slats and consequent reduced
controllability of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Bulletins

(f) The term “‘service bulletin,” as used in
this AD, means the Accomplishment
Instructions of the applicable service bulletin
listed in Table 2 of this AD.
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TABLE 2.—SERVICE BULLETINS

For model

Airbus service bulletin

(1) A300-600 series airplanes

(2) A300 B2 and B4 series airplanes .................

A300-57-6092, Revision 02, dated November 21, 2002.
A300-57-0238, Revision 02, dated November 21, 2002.

Inspection and Related Investigative/
Corrective Actions

(g) Within 18 months or 1,500 flight cycles
from the effective date of this AD, whichever
occurs first: Do a detailed inspection of the
skin panels of the wing slats for damage and
certain repairs, and do all applicable related
investigative/corrective actions, by
accomplishing all the actions in the
applicable service bulletin. Do the actions in
accordance with the service bulletin, except
as required by paragraphs (h) and (i) of this
AD. Do any related investigative/corrective
action before further flight.

Note 1: For the purposes of this AD, a
detailed inspection is “an intensive visual
examination of a specific structural area,
system, installation, or assembly to detect
damage, failure, or irregularity. Available
lighting is normally supplemented with a
direct source of good lighting at intensity
deemed appropriate by the inspector.
Inspection aids such as mirror, magnifying
lenses, etc., may be used. Surface cleaning
and elaborate access procedures may be
required.”

Differences Between AD and Service Bulletin

(h) If any damage is detected during the
inspection required by paragraph (g) of this
AD, and the service bulletin recommends
contacting Airbus for appropriate action:
Before further flight, repair in accordance
with a method approved by either the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate; or the
Direction Générale de I’ Aviation Civile
(DGAC) (or its delegated agent).

(i) If any repair that has a specific Airbus
approval other than an Repair Approval
Sheet signed by the DGAC (or its delegated
agent) is found during the inspection
required by paragraph (g) of this AD, and the
service bulletin specifies that the related
investigative action is not necessary: Before
further flight, do the applicable related
investigative/corrective actions required by
paragraph (g) of this AD.

(j) Where there are differences between this
AD and the service bulletin, the AD prevails.

Alternative Methods of Compliance
(AMOCs)

(k) The Manager, International Branch,
ANM-116, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19.

Related Information

(1) French airworthiness directive 2003—
086(B), effective March 15, 2003, also
addresses the subject of this AD.

Issued in Renton, Washington, on July 8,
2004.

Kevin M. Mullin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—16029 Filed 7—14—04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-150562-03]

RIN 1545-BC67

Section 1045 Application to
Partnerships

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations relating to the
application of section 1045 of the
Internal Revenue Code (Code) to
partnerships and their partners. These
regulations provide rules regarding the
deferral of gain on a partnership’s sale
of qualified small business stock and
deferral of gain on a partner’s sale of
qualified small business stock
distributed by a partnership. The
proposed regulations affect partnerships
that invest in qualified small business
stock and their partners. This document
also provides notice of a public hearing
on the proposed regulations.

DATES: Written or electronic comments
and requests to speak and outlines of
topics to be discussed at the public
hearing scheduled for Tuesday,
November 2, 2004, at 10 a.m. must be
received by October 11, 2004.
ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-150562—-03), Room
5203, Internal Revenue Service, PO Box
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand
delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to CC:PA:LPD:PR (REG-150562—-03),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC, or sent
electronically, via the IRS Internet site
at: www.irs.gov/regs or via the Federal

eRulemaking Portal at
www.regulations.gov (IRS and REG—
150562—03). The public hearing will be
held in the IRS Auditorium, Internal
Revenue Building, 1111 Constitution
Avenue, NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Charlotte Chyr, (202) 622—3070, or Jian
H. Grant, (202) 622—3050; concerning
submissions, the hearing, and/or
placement on the building access list to
attend the hearing, Sonya Cruse, (202)
622—4693 (not toll-free numbers).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)). Comments on the
collection of information should be sent
to the Office of Management and
Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
SE:W:CAR:MP:T:T:SP Washington, DC
20224. Comments on the collection of
information should be received no later
than September 13, 2004. Comments are
specifically requested concerning:

Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Internal Revenue Service, including
whether the information will have
practical utility;

The accuracy of the estimated burden
associated with the proposed collection
of information (see below);

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collection of information
can be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of services to provide
information.

The collection of information in this
proposed regulation is in § 1.1045-
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1(b)(4)(ii). This information is required
to inform the IRS of partnerships and
partners making the section 1045
election. The collection of information
is required to obtain a benefit, that is,

to elect to apply section 1045 treatment
for qualified small business stock that is
sold by the partnership. This
information will be used by the partner
to permit the partner to defer its
allocable share of gain on the
partnership’s sale of qualified small
business stock and by partnerships to
make necessary adjustments to the basis
of replacement qualified small business
stock. The likely respondents are
individuals, businesses or other for-
profit institutions, and small businesses
or organizations.

The estimated burden for the
collection of information in § 1.1045—
1(b)(4)(ii) is as follows:

Estimated total annual reporting
burden: 1,000 hours.

The estimated annual burden per
respondent varies from 45 to 75
minutes, depending on individual
circumstances, with an estimated
average of 1 hour.

Estimated number of respondents:
1000.

Estimated annual frequency of
responses: On occasion.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid OMB control number
assigned by the Office of Management
and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

Section 1045 and section 1202 both
provide for special treatment of gain on
the sale of QSB stock held by non-
corporate taxpayers. Under section 1202
of the Internal Revenue Code (Code), a
taxpayer other than a corporation (a
non-corporate taxpayer) excludes 50
percent of gain on the sale of qualified
small business (QSB) stock (as defined
in section 1202(c)) from gross income if
the taxpayer holds the stock for more
than five years. Section 1045 permits a
non-corporate taxpayer that holds QSB
stock (relinquished QSB stock) for more
than six months and sells it after August
5, 1997, to elect to defer recognizing
gain on the sale. To qualify for such
deferral, the taxpayer must purchase
QSB stock (replacement QSB stock)

within a 60-day period beginning on the
date of the sale of the relinquished QSB
stock. Any gain not recognized reduces
the cost basis of the replacement QSB
stock. Section 1045(b)(3). The taxpayer
recognizes gain to the extent the amount
realized on the sale of the relinquished
QSB stock exceeds the cost basis of the
replacement QSB stock. Section 1045(a).
Section 1045 does not apply to any gain
treated as ordinary income. Id.

Section 6005(f)(2) of the Internal
Revenue Service Restructuring and
Reform Act of 1998, Public Law 105—
206 (112 Stat. 6005(£)(2)), July 22, 1998,
(the 1998 Act) added section 1045(b)(5).
That section provides that rules similar
to the rules in section 1202 (f), (g), (h),
(i), (§), and (k) apply for purposes of
section 1045. The legislative history
accompanying the 1998 Act provides
that the benefit of deferred recognition
of gain with respect to the sale of QSB
stock by a partnership will flow through
to a partner who is not a corporation if
the partner held the partnership interest
at all times the partnership held the
QSB stock. See H.R. Conf. Rep. 105-599,
105th Cong., 2d Sess. 339 (1998). The
legislative history further provides that
there are no limitations on the types of
partners that a partnership may have in
order for the benefits of section 1045 to
apply. Id. at 340.

Under section 1202(g), a non-
corporate taxpayer applies section 1202
to the taxpayer’s share of a passthrough
entity’s gain from the sale of QSB stock
if two requirements are met. First, the
passthrough entity must have held the
QSB stock for more than five years.
Second, the taxpayer must have held an
interest in the passthrough entity on the
date the passthrough entity acquired the
QQSB stock and at all times thereafter
before the disposition of the stock. For
purposes of section 1202, passthrough
entities include partnerships, S
corporations, regulated investment
companies (RIGs), and common trust
funds. Section 1202(g)(4).

QOSB stock must generally be acquired
by the taxpayer at its original issue.
However, section 1202(h) provides that,
in the case of certain transfers of QSB
stock, the transferee is treated as having
acquired such stock in the same manner
as the transferor and as having held
such stock during any continuous
period immediately preceding the
transfer during which it was held by the
transferor. Section 1202(h) applies to
transfers from a partnership to a partner
of stock with respect to which
requirements similar to the
requirements of section 1202(g) are met
at the time of the transfer (without
regard to the 5-year holding period

requirement) as well as to transfers by
gift or at death.

The committee reports underlying the
enactment of section 1202 explain that,
under section 1202 (h),

[qlualified small business stock * * * may
be distributed by a partnership to one or
more of its partners, as long as (1) all
eligibility requirements with respect to
qualified small business stock are met, and
(2) the partner held its interest in the
partnership on the date the partnership
acquired the stock and at all times thereafter
and before the disposition of the stock. In
addition, a partner cannot treat stock
distributed by a partnership as qualified
small business stock to the extent that the
partner’s share of the stock distributed by the
partnership exceeded the partner’s interest in
the partnership at the time the partnership
acquired the stock.

H.R. Rep. No. 103-111, 103d Cong., Ist
Sess. 602 (1993).

The committee report goes on to
explain that transferees in cases not
described in section 1202(h) are not
eligible for partial exclusion of gain
under section 1202(a). Thus, for
example, if qualified small business
stock is transferred to a partnership and
the partnership disposes of the stock,
any gain from the disposition will not
be eligible for the exclusion. Id.

Rev. Proc. 98—48 (1998-2 C.B. 367)
generally provides procedures for
taxpayers (including passthrough
entities and individuals holding
interests in a passthrough entity) to elect
to apply section 1045. The background
section of the revenue procedure
explains that, under section 1045(b)(5),
a passthrough entity that sells QSB
stock held for more than 6 months may
make a section 1045 election if the
entity purchases replacement QSB stock
during the 60-day period beginning on
the date of the sale. Section 2.03, Rev.
Proc. 98-48. The benefit of the section
1045 election flows through to a non-
corporate taxpayer that held an interest
in the passthrough entity for as long as
the entity held the QSB stock. The
background section of the revenue
procedure also explains that, under
section 1045(b)(5), if a passthrough
entity sells QSB stock held for more
than six months, a non-corporate
taxpayer who has held an interest in the
entity during the period in which the
entity held the QSB stock and who
purchases replacement QSB stock
during the 60-day statutory period may
elect to apply section 1045 to the non-
corporate taxpayer’s share of any gain
on the sale that the entity does not defer
under section 1045. Section 2.03, Rev.
Proc. 98—48.

Since Rev. Proc. 98—48 was
published, the IRS and Treasury
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Department have received inquiries
regarding the application of section
1045 to partnerships and their partners.
In response to these inquiries, the
proposed regulations provide rules
relating to sales and purchases of
interests in a partnership that owns QSB
stock, partnership dispositions of QSB
stock, partnership distributions of QSB
stock, and contributions of QSB stock to
a partnership. Partners and partnerships
wishing to elect section 1045 must
continue to follow the procedures of
Rev. Proc. 98-48 for rules regarding the
time and manner for making the
election, the scope of the election, and
revocation of the election.

Explanation of Provisions
A. General Rules and Definitions

1. QSB Stock

Section 1045(b)(1) provides that the
term QQSB stock has the same meaning
given such term by section 1202(c).
Section 1202(c) provides that the term
QSB stock is any stock in a C
corporation that is originally issued
after the date of the enactment of the
Revenue Reconciliation Act of 1993, if
(A) as of the date of issuance, the
corporation is a qualified small
business, and (B) except as provided in
section 1202(f) and (h), the stock is
acquired by the taxpayer at its original
issue in exchange for money or other
property (not including stock), or as
compensation for services provided to
the corporation.

Some taxpayers have asked if a
partner may treat a sale of a partnership
interest as a sale of QSB stock or an
acquisition of a partnership interest as
an acquisition of QSB stock. Sections
1045 and 1202 do not adopt a look-
though approach to the sale and
acquisition of partnership interests.
Under the plain language of section
1202(c), an investment in a partnership
that holds or purchases QSB stock is not
treated as an investment in QSB stock.
This plain language interpretation is
further supported by the structure of
sections 1045 and 1202. Congress
clearly contemplated partnership
transactions when enacting section
1202, as several of its provisions address
such transactions. In light of this,
Congress’s failure to provide for section
1202(a) treatment for acquisitions and
dispositions of partnership interests
appears to have been intentional. Such
a decision by Congress would be
consistent with the approach taken by
section 1202(g). That section allows
partners to qualify for section 1202(a)
treatment with respect to gain
recognized by reason of holding a
partnership interest only if the partner

held the interest in the partnership on
the date of the partnership’s acquisition
of QSB stock and at all times thereafter
before the disposition of the stock by the
partnership. If a partner were to sell its
partnership interest while the
partnership still held QSB stock, then
the partner would not have held the
partnership interest from the date of the
acquisition of that stock until the date
of the disposition of the stock by the
partnership. For these reasons, the
proposed regulations provide that the
term QSB stock does not include an
interest in a partnership that holds or
purchases QSB stock.

2. Eligible Partner

Under the proposed regulations, only
an eligible partner may defer gain
recognized by a partnership on the sale
of QSB stock. Consistent with section
1202(g) and (h), the proposed
regulations define an eligible partner as
a non-corporate partner who held an
interest in the partnership at all times
that the partnership held the QSB stock
or a non-corporate partner who acquired
an interest in a partnership from an
existing eligible partner by gift or death.

The proposed regulations provide
special rules for determining eligible
partners if a partnership (upper-tier
partnership) holds an interest in a
partnership (lower-tier partnership) that
holds QSB stock. The proposed rules
disregard the upper-tier partnership’s
ownership of the lower-tier partnership
and treat each partner of the upper-tier
partnership as owning the interest in the
lower-tier partnership directly. A
partner of the upper-tier partnership is
treated as owning an interest in the
lower-tier partnership during the period
in which both the partner of the upper-
tier partnership held an interest in the
upper-tier partnership and the upper-
tier partnership held an interest in the
lower-tier partnership.

The IRS and the Treasury Department
are concerned that, although the current
look-through treatment for tiered
partnerships may be the simplest
approach, the application of the
proposed rules presents the following
potential problems: (1) The proposed
rules prohibit an upper-tier partnership
from making a section 1045 election at
the partnership level; (2) the eligible
partners of the upper-tier partnership
may not have the necessary information
to benefit from the proposed rules; and
(3) notification from the lower-tier
partnership to the upper-tier
partnerships and their partners and vice
versa may be difficult if multiple tiers
of partnerships are involved.
Accordingly, the IRS and Treasury
Department request comments

specifically on the application of the
proposed rules with respect to tiered
partnerships.

3. Nonrecognition Limitation

Under the proposed regulations, the
amount of gain that an eligible partner
may defer under section 1045 (whether
the election to apply section 1045 is
made at the partnership or the partner
level) may not exceed: (A) The partner’s
smallest percentage interest in the
partnership’s income, gain, or loss with
respect to the relinquished QSB stock,
multiplied by (B) the partnership’s
realized gain from the sale of such stock.
For this purpose, the partnership’s
realized gain from the sale of the QSB
stock is determined without regard to
any basis adjustment under section
734(b) or 743(b). This rule follows
section 1202(g)(2) and (3) by ensuring
that the partner can defer recognition of
only the gain that relates to the partner’s
continuous economic interest in the
relinquished QSB stock.

B. Partnership Election Under Section
1045

1. General Rule

Consistent with Rev. Proc. 98—48, the
proposed regulations allow a
partnership to elect to apply section
1045 if the partnership held QSB stock
for more than six months, sold such
QSB stock, and purchased other QSB
stock (replacement QSB stock) within
60 days of the sale. If the partnership
makes an election under section 1045,
all eligible partners of the partnership
must defer their distributive shares of
the partnership section 1045 gain from
the partnership’s sale of the QSB stock.
No separate election is required of the
partners. Partnership section 1045 gain
equals the partnership’s gain from the
sale of the QSB stock reduced by the
greater of: (A) The gain from the sale of
the QSB stock that is treated as ordinary
income, or (B) the excess of the amount
realized by the partnership on the sale
over the cost of any replacement QSB
stock purchased by the partnership
during the 60-day period beginning on
the date of the sale.

2. Election Procedures and Notification

The proposed regulations require the
partnership to make the section 1045
election on the partnership’s timely
filed return (including extensions) for
the taxable year during which the
partnership sells the QSB stock. In
addition, the partnership must follow
the procedures of Rev. Proc. 98—48.

When a partnership makes the
election, the proposed regulations
require the partnership to notify all
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partners that it has made the election,
and separately state each partner’s
distributive share of the partnership
section 1045 gain under section 702.
Each partner must determine if it is an
eligible partner and report the partner’s
distributive share of gain, including gain
not recognized, on Schedule D of the
partner’s Federal income tax return.

C. Partner Election Under Section 1045

1. General Rule

Also consistent with Rev. Proc. 9848,
the proposed regulations allow an
eligible partner to make a section 1045
election with respect to the partner’s
share of gain from the partnership’s sale
of QSB stock if the partnership does not
make a section 1045 election or
purchase replacement QSB stock within
the statutory time period. The election
may be made if the partnership either
replaces none of the relinquished QSB
stock or replaces some but not all of the
relinquished QSB stock. For example,
relinquished QSB stock can be partially
replaced by the partnership and
partially replaced by the partner if
section 1045 elections are made by both
the partnership and the partner. If a
partner makes a section 1045 election,
the partner recognizes its distributive
share of the gain from the sale of the
relinquished QSB stock only to the
extent of the greater of: (1) The gain that
is treated as ordinary income, or (2) the
excess of the partner’s share of the
amount realized by the partnership on
the sale of the QSB stock over the cost
of any replacement QSB stock
purchased by the partner during the 60-
day statutory period.

A partnership that has sold QSB stock
should promptly notify its partners
when it does not intend to make a
section 1045 election with respect to the
sale. Prompt notification will allow
partners who intend to make separate
section 1045 elections time to purchase
replacement QSB stock within 60 days
of the sale of the relinquished QSB stock
and to make timely section 1045
elections. However, the proposed
regulations do not impose a requirement
on partnerships to provide such
notification. The IRS and Treasury
Department believe that it is more
appropriate for the partners to decide
(for example, in the partnership
agreement) whether, and to what extent,
the partnership must provide such
notification.

2. Election Procedures

The proposed regulations provide that
a partner making an election under
section 1045 with respect to its
distributive share of gain on the

partnership’s sale of QSB stock must do
so on the partner’s timely filed federal
income tax return (including
extensions) for the taxable year in which
such gain is taken into account. In
addition, the partner must follow the
procedures of Rev. Proc. 98—48.

D. Basis Adjustments

The proposed regulations provide
rules regarding adjustments to the
eligible partner’s basis in the
partnership interest and the
partnership’s basis in the replacement
QSB stock. Under these rules, if the
partnership makes a section 1045
election, then the eligible partner may
not increase its outside basis by the
amount of gain that is not recognized
under section 1045. In addition, the
partnership is required to reduce its
basis in the replacement QSB stock by
the amount of gain that is not
recognized by its partners. The
adjustment to the partnership’s inside
basis in the replacement QSB stock is
similar to a basis adjustment under
section 743(b). These rules are necessary
to preserve (in the replacement QSB
stock and the partnership interest) the
deferred gain on the sale of the
relinquished QSB stock.

As explained above, a partner’s basis
in a partnership interest is not increased
by any gain that is deferred by reason
of a partnership section 1045 election.
In contrast, a partner’s basis in a
partnership interest is increased by any
gain that is deferred by reason of a
partner section 1045 election. A partner
must reduce the basis of any
replacement QSB stock the partner
purchases by the amount of gain that is
not recognized by reason of a partner
section 1045 election.

To allow the partnership to make the
appropriate adjustments to the basis of
the replacement QSB stock, the
proposed regulations require any
partner who recognizes all or part of the
partner’s distributive share of
partnership section 1045 gain to notify
the partnership of the amount of the
partnership section 1045 gain that was
recognized. In the absence of
notification, the partnership must
presume that the partner deferred
recognition of the partnership section
1045 gain and decrease its basis in the
replacement QSB stock by the partner’s
distributive share of partnership section
1045 gain until such time as the partner
provides notification of the amount
recognized by the partner. However, if
the partnership knows that one of its
partners was, during any period in
which the partnership held the QSB
stock, classified as a corporation for
federal tax purposes, then the

partnership may presume that the
partner did not defer recognition of the
partnership section 1045 gain even in
the absence of a notification by the
partner.

E. Distribution of QSB Stock

Consistent with section 1202(h) and
the legislative history underlying that
section, the proposed regulations
provide that, if a partnership distributes
QSB stock to an eligible partner, then
the eligible partner is treated as having
acquired such stock in the same manner
as the partnership and having held such
stock during any continuous period
immediately preceding the distribution
during which it was held by the
partnership. However, the amount of
gain on the sale of such distributed QSB
stock that the partner can defer cannot
exceed the distribution nonrecognition
limitation. For this purpose, the
distribution nonrecognition limitation is
equal to the partner’s section 1045
amount realized, reduced by the
partner’s section 1045 adjusted basis.
The proposed regulations provide rules
for determining the partner’s section
1045 amount realized and the partner’s
section 1045 adjusted basis in the case
of a liquidating distribution, a
nonliquidating distribution of all of the
QSB stock (of the same type), and other
nonliquidating distributions.

These rules follow the legislative
history’s directive that a partner may
not treat stock distributed by a
partnership as QSB stock to the extent
that the partner’s share of the
distributed stock exceeds the partner’s
interest in the partnership at the time
the partnership acquired the stock.
Under the proposed regulations, the
amount of gain that a distributee partner
may defer on the sale of distributed QSB
stock will be no more than (but in the
case of QSB stock received in certain
nonliquidating distributions may be less
than) the amount of gain that the partner
would have been able to defer in the
absence of the distribution.

The IRS and Treasury Department
considered an alternative approach for
determining the distribution
nonrecognition limitation for sales of
QSB stock following a nonliquidating
distribution to a partner. Under this
alternative approach, the distribution
nonrecognition limitation would be
determined by reference to the
maximum amount of gain that the
partner would have been able to defer
if the partnership had not distributed
any QQSB stock of the type sold, but
instead had sold all of that QSB stock
for a per share price equal to the per
share price received on the actual sale
of the distributed QSB stock by the
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partner. Due to the complexity of this
alternative approach, it was rejected and
is not included in the proposed
regulations. The IRS and Treasury
Department request comments on the
extent to which refinements of the
distribution nonrecognition limitation
applicable to sales of distributed QSB
stock are appropriate.

F. Contribution of QSB Stock

The proposed regulations provide that
a contribution of QSB stock to a
partnership in a transaction to which
section 721(a) applies does not cause
the contributing partner to recognize
any gain that was previously deferred
under section 1045. However, the QSB
stock, once contributed, is no longer
QQSB stock in the hands of the
partnership because the partnership has
not acquired the stock at original issue
within the meaning of section
1202(c)(1)(B). See also H.R. Rep. No.
103-111, 103d Cong., 1st Sess. 602
(1993).

G. Proposed Effective Date

The regulations are proposed to apply
to sales of QSB stock on or after the date
final regulations are published in the
Federal Register.

Effect on Other Documents

The following publication will be
amplified for partners and partnerships
beginning on or after the date these
regulations are published as final
regulations in the Federal Register:

Rev. Proc. 98—48 (1998-2 C.B. 367).

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. It is hereby
certified that the collection of
information in these regulations will not
have a significant economic impact on
a substantial number of small entities.
This certification is based upon the fact
that QSB stock is not held by a
substantial number of small entities and
that the time required to make the
election is estimated to average 1 hour.
Therefore, a Regulatory Flexibility
Analysis under the Regulatory
Flexibility Act (5 U.S.C. chapter 6) is
not required. Pursuant to section 7805(f)
of the Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written (a signed original and eight (8)
copies) or electronic comments that are
submitted timely to the IRS. The IRS
and Treasury Department request
comments on the clarity of the proposed
rules and how they can be made easier
to understand. All comments will be
available for public inspection and
copying.

A public hearing has been scheduled
for Tuesday, November 2, 2004, at 10
a.m. in the IRS Auditorium, Internal
Revenue Building, 1111 Constitution
Avenue, NW., Washington, DC. Due to
building security procedures, visitors
must enter at the Constitution Avenue
entrance. In addition, all visitors must
present photo identification to enter the
building. Because of access restrictions,
visitors will not be admitted beyond the
immediate entrance area more than 15
minutes before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
must submit written or electronic
comments and an outline of the topics
to be discussed and the time to be
devoted to each topic (signed original
and eight (8) copies) by October 11,
2004. A period of 10 minutes will be
allotted to each person for making
comments. An agenda showing the
scheduling of the speakers will be
prepared after the deadline for receiving
outlines has passed. Copies of the
agenda will be available free of charge
at the hearing.

Drafting Information

The principal authors of these
regulations are Charlotte Chyr and Jian
H. Grant, Office of the Associate Chief
Counsel (Passthroughs and Special
Industries). However, other personnel
from the IRS and Treasury Department
participated in their development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.1045-1 is added to
read as follows:

§1.1045-1 Application to partnerships.

(a) General rules—(1) Definition of
QSB stock—1In general. For purposes of
section 1045 and this section, qualified
small business stock (QSB stock) has the
meaning provided in section 1202(c).
For purposes of section 1045 and this
section, the term QSB stock does not
include an interest in a partnership that
purchases or holds QSB stock. (For
further guidance, see Example 1 and
Example 2 of paragraph (g) of this
section.)

(2) Eligible partner—(i) In general. For
purposes of this section, an eligible
partner with respect to QSB stock is a
taxpayer other than a corporation who
holds an interest in a partnership on the
date the partnership acquires the QSB
stock and at all times thereafter before
the partnership sells or distributes the
QSB stock.

(ii) Acquisition by gift or at death. For
purposes of this section, a taxpayer who
acquires from an eligible partner by gift
or at death an interest in a partnership
that holds QSB stock is treated as
having held the acquired interest in the
partnership during the period the
eligible partner held the interest in the
partnership. (For further guidance, see
Example 6 of paragraph (g) of this
section.)

(iii) Tiered partnership—(A)
Generally. If a partnership (upper-tier
partnership), holds an interest in
another partnership (lower-tier
partnership) that holds QSB stock, then,
for purposes of this paragraph (a)(2), the
upper-tier partnership’s ownership of
the lower-tier partnership is ignored and
each partner of the upper-tier
partnership is treated as owning the
interest in the lower-tier partnership
directly. The partner of the upper-tier
partnership is treated as owning the
interest in the lower-tier partnership
during the period in which both—

(1) The partner of the upper-tier
partnership held an interest in the
upper-tier partnership; and

(2) The upper-tier partnership held an
interest in the lower-tier partnership.
(For further guidance, see Example 3 of
paragraph (g) of this section.)
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(B) Multiple tiers of partnership.
Principles similar to those described in
paragraph (a)(2)(iii)(A) of this section
apply where a taxpayer holds the
interest in the lower-tier partnership
through multiple tiers of partnerships.

(3) Nonrecognition limitation—(i) In
general. For purposes of this section, the
amount of gain that an eligible partner
does not recognize under paragraphs
(b)(1) and (c)(1) of this section cannot
exceed the nonrecognition limitation.
For this purpose, the nonrecognition
limitation is equal to the product of—

(A) The partnership’s realized gain
from the sale of the QSB stock,
determined without regard to any basis
adjustment under section 734(b) or
743(b) (other than basis adjustments
described in paragraph (b)(3)(ii) of this
section); and

(B) The eligible partner’s smallest
percentage interest in the partnership’s
income, gain, or loss with respect to the
QSB stock that was sold. (For further
guidance, see Example 4 of paragraph
(g) of this section.)

(ii) Eligible partner’s smallest
percentage interest. In determining an
eligible partner’s smallest percentage
interest in the partnership’s income,
gain, or loss with respect to QSB stock,
reductions in the partner’s interest that
occur solely as a result of a distribution
of QSB stock to the partner are not taken
into account.

(b) Partnership election—(1) General
rule. A partnership that holds QSB stock
for more than six months, sells such
QSB stock, and purchases other QSB
stock (replacement QSB stock), within
60 days beginning on the date of the sale
may elect to apply section 1045. For
purposes of this paragraph (b)(1), a
purchase of replacement QSB stock by
a partner is not treated as a purchase of
replacement QSB stock by the
partnership. If the partnership elects to
apply section 1045, then, subject to the
provisions of paragraph (a)(3) of this
section, each eligible partner does not
recognize the partner’s distributive
share of any partnership section 1045
gain. For this purpose, partnership
section 1045 gain equals the
partnership’s gain from the sale of the
QSB stock reduced by the greater of—

(i) The amount of the gain from the
sale of the QSB stock that is treated as
ordinary income; or

(ii) The excess of the amount realized
by the partnership on the sale over the
cost of any replacement QSB stock
purchased by the partnership during the
60-day period beginning on the date of
the sale (excluding the cost of any
replacement QSB stock that is otherwise
taken into account under section 1045).

(2) Partner’s share of partnership
section 1045 gain. A partnership must
allocate partnership section 1045 gain to
the partners in the same proportion as
the partnership’s entire gain from the
sale of the QSB stock is allocated to the
partners. For this purpose, the
partnership’s gain from the sale of QSB
stock and the partner’s distributive
share of that gain are determined
without regard to basis adjustments
under section 743(b) and paragraph
(b)(3)(ii) of this section.

(3) Basis adjustments—(i) Partner’s
interest in a partnership.
Notwithstanding section 705(a)(1), the
adjusted basis of a partner’s interest in
a partnership is not increased by gain
from a partnership’s sale of QSB stock
that is not recognized by the partner
under paragraph (b)(1) of this section.

(ii) Partnership’s replacement QSB
stock. The basis of a partnership’s
replacement QSB stock is reduced (in
the order acquired) by the amount of
gain from the partnership’s sale of QSB
stock that is not recognized by an
eligible partner. The basis adjustment
with respect to any amount described in
this paragraph (b)(3)(ii) constitutes an
adjustment to the basis of the
partnership’s replacement QSB stock
with respect to that partner only. The
effect of such a basis adjustment is
determined under the principles of
§1.743-1(g), (h), and (j). For purposes of
this paragraph (b)(3)(ii), the partnership
must presume that a partner did not
recognize that partner’s distributive
share of QSB gain until such time as the
partner provides to the partnership the
notification described in paragraph
(b)(4)(ii) of this section. However, if the
partnership knows that a particular
partner is classified, for Federal tax
purposes, as a corporation during any
period in which the partnership held
the QSB stock, then the partnership may
presume that the partner did not defer
recognition of the partnership section
1045 gain, even in the absence of a
notification by the partner.

(4) Notice requirements—(i)
Partnership notification to partners. A
partnership that makes the election
described in paragraph (b)(1) of this
section must notify all of its partners of
the election in accordance with the
applicable forms and instructions and
separately state each partner’s
distributive share of gain from the sale
of QSB stock under section 702. Each
partner shall determine whether the
partner is an eligible partner within the
meaning of paragraph (b)(1) of this
section and report the partner’s
distributive share of gain from the
partnership’s sale of QSB stock,
including gain not recognized, on

Schedule D of the partner’s federal
income tax return.

(ii) Partner notification to
partnership. Any partner that must
recognize all or part of the partner’s
distributive share of partnership section
1045 gain must notify the partnership,
in writing, of the amount of partnership
section 1045 gain that is recognized by
the partner. (For further guidance
concerning paragraph (b) of this section,
see Example 4 through Example 7 of
paragraph (g) of this section.)

(c) Partner election—(1) In general. If
an eligible partner of a partnership that
sells QSB stock purchases replacement
QSB stock during the 60-day period
beginning on the date of the
partnership’s sale of the QSB stock, then
the partner may elect to apply section
1045. For purposes of this paragraph
(c)(1), a purchase of replacement QSB
stock by the partnership is not treated
as a purchase of replacement QSB stock
by a partner. An eligible partner that
elects to apply section 1045 must
recognize its distributive share of gain
from the partnership’s sale of QSB stock
only to the extent of the greater of—

(i) The amount of the partner’s
distributive share of the gain from the
sale of the QSB stock that is treated as
ordinary income; or

(ii) The excess of the partner’s share
of the amount realized by the
partnership on the sale of the QSB stock
(excluding any QSB stock that was
replaced by the partnership) over the
cost of any replacement QSB stock
purchased by the partner during the 60-
day period beginning on the date of the
partnership’s sale of the QSB stock
(excluding the cost of any replacement
QSB stock that is otherwise taken into
account under section 1045).

(2) Partner’s share of amount realized
by partnership. The partner’s share of
the amount realized by the partnership
shall bear the same proportion to the
amount realized by the partnership on
the sale of the QSB stock (excluding the
cost of any replacement QSB stock]) as
the partner’s distributive share of the
partnership’s realized gain from the sale
of the QSB stock bears to the
partnership’s realized gain on the sale of
the QSB stock. For this purpose, the
partnership’s realized gain from the sale
of QSB stock and the partner’s
distributive share of that gain are
determined without regard to basis
adjustments under section 743(b) and
paragraph (b)(3)(ii) of this section.

(3) Basis adjustments—(i) Partner’s
interest in a partnership. Under section
705(a)(1), the adjusted basis of a
partner’s interest in a partnership is
increased by the amount of gain that is
not recognized by an eligible partner
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pursuant to paragraph (c)(1) of this
section.

(ii) Partner’s replacement QSB stock.
A partner’s basis in any replacement
QSB stock that is purchased by the
partner during the 60-day period
described in paragraph (c)(1) of this
section must be reduced (in the order
acquired) by the partner’s distributive
share of the gain on the sale of the
partnership’s QSB stock that is not
recognized by the partner pursuant to
paragraph (c)(1) of this section. (For
further guidance concerning this
paragraph (c), see Example 8 through
Example 10 of paragraph (g) of this
section.)

(d) Partnership distribution of QSB
stock to an eligible partner—(1) In
general. Subject to paragraphs (d)(2) and
(3) of this section, in the case of a
partnership distribution of QSB stock to
an eligible partner within the meaning
of paragraph (a)(2) of this section, the
eligible partner shall be treated as—

(i) Having acquired such stock in the
same manner as the partnership; and

(ii) Having held such stock £1ring any
continuous period immediately
preceding the distribution during which
it was held by the partnership. (For
further guidance concerning this
paragraph (d), see Example 11 and
Example 12 of paragraph (g) of this
section.)

(2) Eligibility under section 1202(c).
Paragraph (d)(1) of this section does not
apply unless all eligibility requirements
with respect to the QSB stock as defined
in section 1202(c) are met by the
distributing partnership with respect to
its investment in the QSB stock.

(3) Distribution nonrecognition
limitation—(i) Generally. The amount of
gain that an eligible partner does not
recognize on the sale of QSB stock (the
relinquished QSB stock) that was
distributed by the partnership to the
partner cannot exceed the distribution
nonrecognition limitation. For this
purpose, the nonrecognition limitation
is—

(A) The partner’s section 1045 amount
realized; reduced by

(B) The partner’s section 1045
adjusted basis.

(ii) Section 1045 amount realized—
(A) QSB stock received in liquidation of
partner’s interest and in certain
nonliquidating distributions. If a partner
receives relinquished QSB stock from
the partnership in a distribution in
liquidation of the partner’s interest in
the partnership or as part of a series of
related distributions by the partnership
in which the partnership distributes all
of the partnership’s QSB stock of a
particular type, then the partner’s
section 1045 amount realized is the

partner’s amount realized from the sale
of the relinquished QSB stock,
multiplied by a fraction—

(1) The numerator of which is the
partner’s smallest percentage interest
(prior to the distribution) in the
partnership’s income, gain, or loss with
respect to the type of QSB stock sold by
the partner; and

(2) The denominator of which is the
partner’s percentage interest in that type
of partnership QSB stock immediately
after the distribution (determined under
paragraph (d)(3)(iv) of this section).

(B) QSB stock received in other
distributions. If a partner receives
relinquished QSB stock in a distribution
from the partnership that is not
described in paragraph (d)(3)(ii)(A) of
this section, the partner’s section 1045
amount realized is the partner’s amount
realized from the sale of the
relinquished QSB stock multiplied by
the partner’s smallest interest (prior to
the distribution) in the partnership’s
income, gain, or loss with respect to
such stock.

(iii) Section 1045 adjusted basis—(A)
QSB stock received in liquidation of
partner’s interest and in certain
nonliquidating distributions. If a partner
receives relinquished QSB stock from
the partnership in a distribution in
liquidation of the partner’s interest in
the partnership or as part of a series of
related distributions by the partnership
in which the partnership distributes all
of the partnership’s QSB stock of a
particular type, then the partner’s
section 1045 adjusted basis is the
product of—

(1) The partnership’s basis in all of
the QSB stock of the type distributed
(without regard to basis adjustments
under section 734(b) or 743(b), other
than basis adjustments described in
paragraph (b)(3)(ii) of this section);

(2) The partner’s smallest interest
(prior to the distribution) in the
partnership’s income, gain, or loss with
respect to such stock; and

(3) The proportion of the distributed
QSB stock that was sold by the partner.

(B) QSB stock received in other
distributions. If a partner receives
relinquished QSB stock in a distribution
from the partnership that is not
described in paragraph (d)(3)(iii)(A) of
this section, the partner’s section 1045
adjusted basis is the product of—

(1) The partnership’s basis in the QSB
stock sold by the partner (without
regard to basis adjustments under
section 734(b) or 743(b), other than basis
adjustments described in paragraph
(b)(3)(ii) of this section); and

(2) The partner’s smallest interest
(prior to the distribution) in the

partnership’s income, gain, or loss with
respect to such stock.

(iv) Partner’s percentage interest in
distributed QSB stock. For purposes of
this paragraph (d)(3), a partner’s
percentage interest in a type of QSB
stock immediately after a partnership
distribution is the value (as of the date
of the distribution) of the QSB stock
distributed to the partner divided by the
value (as of the date of the distribution)
of all of that type of QSB stock that was
acquired by the partnership.

(v) QSB stock of the same type. For
purposes of this paragraph (d)(3), QSB
stock will be of the same type as the
distributed QSB stock if it has the same
issuer and the same rights and
preferences as the distributed QSB stock
and was acquired by the partnership at
its original issue.

(e) Contribution of QSB stock or
replacement QSB stock to a partnership.
Section 721 applies to a contribution of
QSB stock to a partnership by a taxpayer
other than a corporation. Except as
provided in section 721(b), any gain that
was not recognized by the taxpayer
under section 1045 is not recognized
when the taxpayer contributes QSB
stock to a partnership in exchange for a
partnership interest in the hands of the
taxpayer. Stock that is contributed to a
partnership is not QSB stock in the
hands of the partnership because the
partnership did not acquire the stock at
original issue. (For further guidance, see
Example 13 of paragraph (g) of this
section.)

(f) Time and manner of making
election. A partnership making an
election under section 1045 (as
described under paragraph (b)(1) of this
section) must do so on the partnership’s
timely filed (including extensions)
return for the taxable year during which
the sale of QSB stock occurs. A partner
making an election under section 1045
(as described under paragraph (c)(1) of
this section) must do so on the partner’s
timely filed (including extensions)
Federal income tax return for the
taxable year during which the partner’s
distributive share of the partnership’s
gain from the sale of the QSB stock is
taken into account under section 706. In
addition, a partnership or partner
making an election under section 1045
must follow the administrative
procedures issued for making such
elections. (For further guidance, see
Rev. Proc. 98—48 (1998-2 C.B. 367) and
§601.601(d)(2)(ii)(b) of this chapter.)

(g) Examples. The provisions of this
section are illustrated by the following
examples:

Example 1. Acquisition of a partnership
interest as replacement property. On January
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1, 2006, A, an individual, X, a corporation,
and Y, a corporation, form PRS, a
partnership. A, X, and Y each contribute $25
to PRS and agree to share all partnership
items equally. PRS purchases QSB stock on
February 1, 2006, and subsequently sells the
QSB stock on November 4, 2006, for $150.
PRS realizes $75 of gain from the sale of the
QSB stock (none of which is treated as
ordinary income) and allocates $25 of gain to
each of A, X, and Y. On November 30, 2006,
A contributes $50 to ABC, a partnership, in
exchange for an interest in ABC (instead of
purchasing QSB stock). ABC then purchases
QSB stock for $50 on December 1, 2006. A’s
acquisition of the additional partnership
interest is not treated as a purchase of
replacement QSB stock for purposes of
section 1045.

Example 2. Sale of a partnership interest.
The facts are the same as in Example 1,
except that PRS does not sell its QSB stock.
Instead, on November 4, 2006, A sells the
PRS interest for $50x, realizing $25 of capital
gain. On November 30, 2006, A purchases
$50 of new QSB stock. Under paragraph
(a)(1) of this section, the sale of an interest
in a partnership that holds QSB stock is not
treated as a sale of QSB stock. Therefore, A
may not elect to apply section 1045 with
respect to A’s $25 of gain from the sale of the
PRS interest.

Example 3. Eligible and non-eligible
partners of tiered partnership. On January 1,
2006, A, an individual, and B, an individual,
contribute cash to UTP, (upper-tier
partnership) for equal partnership interests.
On February 1, 2006, UTP and C, an
individual, contribute cash to LTP, (lower-
tier partnership) for equal partnership
interests. On March 1, 2006, LTP purchases
QSB stock. On April 1, 2006, D, an
individual, joins UTP by contributing cash to
UTP for a 1/3 interest in UTP. On December
1, 2006, LTP sells the QSB stock. Under
paragraph (a)(2)(iii) of this section, A, B, and
D are treated as owning an interest in LTP
during the period in which each of the
partners held an interest in UTP and UTP
held an interest in LTP. Therefore, under
paragraph (a)(2)(i) of this section, A and B are
eligible partners, and D is not an eligible
partner.

Example 4. Partnership sale of QSB stock
and purchase and sale of replacement QSB
stock. (i) Assume the same facts as in
Example 1, except that PRS purchases
replacement QSB stock for $135 on December
15, 2006. On its timely filed return for the
taxable year during which the sale of the
relinquished QSB stock occurs, PRS makes
an election to apply section 1045. PRS knows
that X and Y are corporations. On March 30,
2007, PRS sells the replacement QSB stock
for $165. PRS realizes $30 of capital gain
from the sale of the replacement QSB stock
and allocates $10 of gain to each of A, X, and
Y.

(ii) Under paragraph (b)(1) of this section,
the partnership section 1045 gain is $60 ($75
gain less $15 ($150 amount realized on the
sale of the relinquished QSB stock less $135
cost of the replacement QSB stock)). This
amount must be allocated among the partners
in the same proportions as the entire gain
from the sale of the QSB stock is allocated

to the partners, /s ($20) to A, 5 ($20) to X,
and V5 ($20) to Y.

(iii) Because neither X nor Y are eligible
partners under paragraph (a)(2) of this
section, X and Y must each recognize its $25
distributive share of partnership gain from
the sale of the QSB stock. Because A is an
eligible partner under paragraph (a)(2) of this
section, and because A is bound by the
election by PRS to apply section 1045, A
defers recognition of A’s $20 distributive
share of partnership section 1045 gain. A is
not required to separately elect to apply
section 1045. A must recognize A’s
remaining $5 distributive share of the
partnership’s gain from the sale of the QSB
stock.

(iv) Under section 705(a)(1)(A), the
adjusted bases of X’s and Y’s interests in PRS
are each increased by $25. Under section
705(a)(1)(A) and paragraph (b)(3)(i) of this
section, the adjusted basis of A’s interest in
PRS is not increased by the $20 of
partnership section 1045 gain that was not
recognized by A, but is increased by A’s
remaining $5 distributive share of gain.

(v) PRS must decrease its basis in the
replacement QSB stock by the $20 of
partnership section 1045 gain that was
allocated to A. This basis reduction is a
reduction with respect to A only. PRS then
adjusts A’s distributive share of gain from the
sale of the replacement QSB stock to reflect
the effect of A’s basis adjustment under
paragraph (b)(3)(ii) of this section. In
accordance with the principles of §1.743-
1(j)(3), the amount of A’s gain from the sale
of the replacement QSB stock in which A has
a $20 negative basis adjustment equals $30
(A’s share of PRS’s gain from the sale of the
replacement QSB stock ($10), increased by
the amount of A’s negative basis adjustment
for the replacement stock ($20)).
Accordingly, upon the sale of the
replacement QSB stock, A recognizes $30 of
gain, and X and Y each recognize $10 of gain.

Example 5. Sale of partnership interest
while partnership holds QSB stock. Assume
the same facts as in Example 4, except that
A sells A’s interest in PRS to B, an
individual, on March 1, 2006. B is not an
eligible partner under paragraph (a)(2)(i) of
this section, because B did not hold an
interest in PRS on the date PRS originally
acquired the QSB stock. Therefore, B must
recognize B’s distributive share of
partnership section 1045 gain.

Example 6. Death of partner while
partnership holds QSB stock. Assume the
same facts as in Example 4, except that A
dies on March 1, 2006, and B inherits A’s
interest in PRS. Under paragraph (a)(2)(ii) of
this section, B is treated as holding the
interest in PRS during the period that A held
the interest in PRS. Therefore, B is an eligible
partner under paragraph (a)(2)(i) of this
section. Accordingly, B defers recognition of
B’s distributive share of the partnership
section 1045 gain on the sale of the QSB
stock.

Example 7. Partnership sale of QSB stock
and partner purchase of replacement QSB
stock. (i) Assume the same facts as in
Example 4, except that PRS does not make
an election under section 1045 with respect
to the sale of the QSB stock. On November

30, 2006, A, an eligible partner under
paragraph (a)(2) of this section, purchases
replacement QSB stock for $50. A elects to
apply section 1045 on A’s timely filed return
for the taxable year that A is required to
include A’s distributive share of PRS’s gain
from the sale of the relinquished QSB stock.

(ii) Under paragraph (c)(2) of this section,
A’s share of the amount realized from PRS’s
sale of the QSB stock is $50 (the amount
which bears the same proportion to the total
amount realized by the partnership on the
sale of the QSB stock ($150) as A’s share of
the gain from the sale of the QSB stock ($25)
bears to the total gain realized by the
partnership on the sale of the QSB stock
($75)). Because A purchased, within 60 days
of PRS’s sale of the QSB stock, replacement
QSB stock for a cost equal to A’s share of the
partnership’s amount realized on the sale of
the QSB stock, and because A made a valid
election to apply section 1045, A defers
recognition of A’s $25 distributive share of
gain from PRS’s sale of the QSB stock. Under
section 705(a)(1) and paragraph (c)(3)(i) of
this section, the adjusted basis of A’s interest
in PRS is increased by $25. Under paragraph
(c)(3)(ii) of this section, A’s basis in the
replacement QSB stock is $25 ($50 cost
minus $25 nonrecognition amount).

Example 8. Election by partner;
replacement by partnership. Assume the
same facts as in Example 7, except that PRS
purchases replacement QSB stock on
December 31, 2006, but does not make an
election to apply section 1045. A makes an
election to apply section 1045, but does not
purchase any replacement QSB stock during
the 60-day period beginning on the date of
PRS’s sale of the QSB stock. Because the
requirements of neither paragraph (b)(1) nor
paragraph (c)(1) of this section has been
satisfied, A must recognize all of A’s
distributive share of the gain from PRS’s sale
of the QSB stock.

Example 9. Partial replacement by
partnership; partial replacement by partner.
(i) On January 1, 2006, A, an individual, and
X, a corporation, form PRS, a partnership. A
and X each contribute $50 to PRS and agree
to share all partnership items equally. PRS
purchases QSB stock on February 1, 2006, for
$100 and subsequently sells the QSB stock
on January 31, 2008, for $300. PRS realizes
$200 of gain from the sale of the QSB stock
(none of which is treated as ordinary income)
and allocates $100 of gain to each of A and
X. On February 10, 2008, PRS purchases
replacement QSB stock for $220. On March
20, 2008, A purchases replacement QSB
stock for $40. Both A and PRS make valid
elections to apply section 1045.

(ii) Under paragraph (b)(1) of this section,
partnership section 1045 gain is $120 ($200
less $80 ($300 amount realized on the sale of
the relinquished QSB stock minus $220 cost
of the replacement QSB stock)). This amount
is allocated among the partners in the same
proportions as the entire gain from the sale
of the QSB stock is allocated to the partners,
1, to A ($60), and V2 to X ($60). Because A
is an eligible partner, A defers recognition of
A’s $60 distributive share of partnership
section 1045 gain.

(iii) A also made a valid section 1045
election and purchased, within 60 days of
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PRS’s sale of the QSB stock, replacement
QSB stock. Therefore, under paragraph (c)(1)
of this section, A may defer a portion of A’s
distributive share of the remaining gain from
the partnership’s sale of the QSB stock. A
must recognize that remaining gain, however,
to the extent that A’s share of the amount
realized by PRS on the sale of the QSB stock
(excluding the QSB stock that was replaced
by PRS) exceeds the cost of the replacement
QSB stock purchased by A during the 60-day
period following the sale of the QSB stock.
The amount realized by PRS on the sale of
the QSB stock (excluding the QSB stock that
was replaced by PRS) is $80 ($300 minus
$220). Under paragraph (c)(2) of this section,
A’s share of that amount realized is $40 (50/
100 (A’s share of the gain from the sale of the
QSB stock) multiplied by $80). Because the
replacement QSB stock purchased by A cost
$40, A defers recognition of all of the
remaining gain from the sale of the QSB
stock.

(iv) The adjusted basis of A’s interest in
PRS is not increased by the gain that was not
recognized pursuant to paragraph (b)(1) of
this section, $60, but is increased by the gain
that was not recognized pursuant to
paragraph (c)(1) of this section, $40. See
paragraphs (b)(3)(i) and (c)(3)(i) of this
section. PRS must decrease its basis in the
replacement QSB stock by the $60 of
partnership section 1045 gain that was
allocated to A. See paragraph (b)(3)(ii) of this
section. A must decrease A’s basis in the
replacement QSB stock purchased by A by
the $40 not recognized pursuant to paragraph
(c)(1) of this section. See paragraph (c)(3)(ii)
of this section.

Example 10. Change in partner’s interest in
partnership while partnership holds QSB
stock. (i) Assume the same facts as in
Example 9, except that, on August 2, 2006,
A sells a 25 percent interest in PRS to Z. On
July 10, 2007, A repurchases the 25 percent
interest from Z for $50. Assume that PRS
makes a timely election under section 754 for
the taxable year during which A purchases
7Z’s PRS interest and that, under section
743(b), A has a positive basis adjustment of
$25.

(ii) PRS allocates the $200 of realized gain
from the sale of the QSB stock $100 to A and
$100 to X. However, A has a positive basis
adjustment of $25; therefore, A’s share of the
gain is reduced to $75. Because A is an
eligible partner under paragraph (a)(2) of this
section, A may defer recognition of A’s
distributive share of gain from the sale of the
QSB stock subject to the nonrecognition
limitation described in paragraph (a)(3) of
this section. The smallest interest that A held
in PRS during the time that PRS held the
QSB stock is 25 percent. Under the
nonrecognition limitation, A may not defer
more than 25 percent of the partnership gain
realized from the sale of the QSB stock
(determined without regard to any basis
adjustment under section 734(b) or section
743(b), other than a basis adjustment
described in paragraph (b)(3)(ii) of this
section). Because the partnership’s realized
gain determined without regard to A’s basis
adjustment under section 743(b) is $200, A
may defer recognition of $50 (25% of $200)
of the gain from the sale of the QSB stock.

A must recognize the remaining $25 of that
gain.

Example 11. Sale by partner of QSB stock
received in a liquidating distribution. (i) On
January 1, 2006, A, an individual, and X, a
corporation, form PRS, a partnership. A and
X each contribute $150 to PRS and agree to
share all partnership items equally. PRS
purchases QSB stock on February 1, 2006, for
$300. On May 1, 2006, when the QSB stock
has appreciated in value to $400, A
contributes $100 to PRS, increasing A’s
interest in PRS’s income, gains, losses,
deductions, and credits to 60 percent. On
June 1, 2009, when the QSB stock is still
worth $400, PRS makes a liquidating
distribution of $300 worth of QSB stock to A.
Under section 732, A’s basis in the
distributed QSB stock is $250. A sells the
QSB stock on August 4, 2009, for $600,
realizing a gain of $350 (none of which is
treated as ordinary income). A purchases
replacement QSB stock on August 30, 2009,
for $550, and makes a valid election under
section 1045 with respect to the QSB stock.

(ii) A is an eligible partner under paragraph
(a)(2)(i) of this section. Therefore, under
paragraph (d)(1) of this section, A is treated
as having acquired the distributed QSB stock
in the same manner as PRS and as having
held the QSB stock since February 1, 2006,
its original issue date. Because A purchased,
within 60 days of A’s sale of the QSB stock,
replacement QSB stock, A is eligible to defer
a portion of A’s gain from the sale of the QSB
stock. A must recognize gain, however, to the
extent that A’s amount realized on the sale
of the QSB stock, $600, exceeds the cost of
the replacement QSB stock purchased by A
during the 60-day period beginning on the
date of the sale of the relinquished QSB
stock, $550. Accordingly, A must recognize
$50 of the gain from the sale of the QSB
stock. A defers recognition of the remaining
$300 of gain to the extent that such gain does
not exceed the distribution nonrecognition
limitation.

(iii) Under paragraph (d)(3)(ii) of this
section, A’s nonrecognition limitation with
respect to the sale of the QSB stock is A’s
section 1045 amount realized with respect to
the stock, reduced by A’s section 1045
adjusted basis with respect to the stock. A’s
amount realized from the sale is the product
of A’s amount realized from the sale, $600;
and a fraction:

(1) the numerator of which is A’s smallest
percentage interest in PRS’s income, gain, or
loss with respect to such stock, 50%; and

(2) the denominator of which is A’s
percentage interest in that type of partnership
QSB stock immediately after the distribution,
75% (the value of the stock distributed to A,
$300, divided by the value of all QSB stock
of that type acquired by PRS, $400).

Therefore, A’s section 1045 amount
realized is $400 ($600 multiplied by 50/75).
Because PRS distributed the QSB stock to A
in liquidation of A’s interest in PRS, A’s
section 1045 adjusted basis is the product of
PRS’s basis in all of the QSB stock of the type
distributed, $300; A’s smallest interest (prior
to the distribution) in PRS’s income, gain, or
loss with respect to QSB stock of the type
distributed, 50%; and the percentage of the
distributed QSB stock that was sold by A,

100%. Therefore, A’s section 1045 adjusted
basis is $150 (the product of $300, 50%, and
100%)) and A’s nonrecognition limitation
amount on the sale of the QSB stock is $250
($400 section 1045 amount realized minus
$150 section 1045 adjusted basis).
Accordingly, A defers recognition of $250 of
the remaining $300 gain from the sale of the
QSB stock.

(iv) A’s basis in the replacement QSB stock
is $300 (cost of the replacement stock, $550,
reduced by the gain not recognized under
section 1045, $250).

Example 12. Sale by partner of QSB stock
received in a nonliquidating distribution. (i)
The facts are the same as in Example 11,
except that, on June 1, 2009, PRS distributes
only $200 of the QSB stock to A, reducing
A’s interest in PRS from 60% to 33%. PRS’s
basis in the distributed QSB stock is $150.
On November 1, 2009, A sells for $250 the
QSB stock distributed by PRS to A and
purchases, within 60 days of the date of sale
of the relinquished QSB stock, replacement
QSB stock for $250. On December 1, 2009,
PRS sells all of its QSB stock for $250 and
purchases, within 60 days of the date of the
sale of the relinquished QSB stock,
replacement QSB stock for $250. A makes a
timely election to apply section 1045 with
respect to its sale of the distributed QSB
stock and PRS makes a timely election to
apply section 1045 with respect to its sale of
the QSB stock.

(ii) Under section 732, A’s basis in the
distributed QSB stock is $150. Therefore, A
realizes a gain on the sale of the distributed
QSB stock of $100. Because A made a valid
election to apply section 1045 to the sale, and
because A purchased, within 60 days of A’s
sale of the QSB stock, replacement QSB stock
at a cost equal to the amount realized on the
sale of the distributed QSB stock, A defers
recognition of the gain from the sale of the
QSB stock to the extent that such gain does
not exceed the distribution nonrecognition
limitation.

(iii) Under paragraph (d)(3) of this section,
the nonrecognition limitation with respect to
A’s sale of the QSB stock is A’s section 1045
amount realized reduced by A’s section 1045
adjusted basis. Because PRS did not
distribute all of a particular type of QSB
stock and the distribution of the QSB stock
to A was not in liquidation of A’s interest in
PRS, A’s section 1045 amount realized is
$125 (A’s amount realized from the sale of
the distributed QSB stock, $250, multiplied
by A’s smallest percentage interest (prior to
the distribution) in PRS’s income, gain, or
loss with respect to such stock, 50%). A’s
section 1045 adjusted basis is the product of
the partnership’s basis in the QSB stock sold
by the partner, $150, and A’s smallest
percentage interest (prior to the distribution)
in the partnership’s income, gain, or loss
with respect to such stock, 50%. Therefore,
A’s section 1045 adjusted basis is $75 (50%
of $150), and A’s nonrecognition limitation
amount on the sale of the QSB stock is $50
($125 section 1045 amount realized minus
$75 section 1045 adjusted basis). As this
amount is less than the amount of gain that
A is eligible to defer under section 1045,
$100, A defers recognition of only $50 of the
gain from the sale of the QSB stock. A must
recognize the remaining $50 of that gain.
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(iv) The partnership realizes gain of $100
($250 amount realized minus $150 remaining
basis in QSB stock) on the sale of its QSB
stock. Because the partnership reinvested its
entire amount realized in new QSB stock and
because the partnership made a timely
election to apply section 1045, the
partnership may treat all of this gain as
section 1045 gain. A’s share of the
partnership section 1045 gain is $50 (50% of
$100). Because A is an eligible partner under
paragraph (a)(2) of this section, A can defer
recognition of this gain subject to the
nonrecognition limitation described in
paragraph (a)(3) of this section. The smallest
percentage interest that A held in PRS during
the time that PRS held the QSB stock
(determined without regard to the reduction
that occurred as a result of PRS’s distribution
of QSB stock to A) is 50%. See paragraph
(a)(3)(ii) of this section. Therefore, under the
nonrecognition limitation, A can defer
recognition of all $50 (50% of $100) of the
gain allocated to A.

Example 13. Contribution of replacement
QSB stock to a partnership. (i) On January 1,
2006, A, an individual, B, an individual, and
X, a corporation, form PRS, a partnership. A,
B, and X each contribute $25 to PRS and
agree to share all partnership items equally.
On February 1, 2006, PRS purchases Stock 1,
which is QSB stock in the hands of the
partnership. PRS sells Stock 1 on November
4, 2006, for $150. PRS realizes $75 of gain
from the sale of Stock 1 (none of which is
treated as ordinary income) and allocates $25
of gain to each of its partners. PRS informs
the partners that it does not intend to make
an election under section 1045 with respect
to the sale of Stock 1. Each partner’s share
of the amount realized from the sale of Stock
1 is $50. On November 30, 2006, A, an
eligible partner within the meaning of
paragraph (a)(2) of this section, purchases
Stock 2, which is also QSB stock, for $50 and
makes a valid section 1045 election under
paragraph (c)(1) of this section.
Subsequently, A transfers Stock 2 to ABC, a
partnership.

(ii) Because A purchased, within 60 days
of PRS’s sale of Stock 1, replacement QSB
stock for a cost equal to A’s share of the
partnership’s amount realized on the sale of
Stock 1, and because A made a valid election
to apply section 1045 with respect to A’s
share of the gain from PRS’s sale of Stock 1,
A does not recognize A’s $25 distributive
share of the gain from PRS’s sale of Stock 1.
Before the contribution of Stock 2 to ABC,
A’s adjusted basis in Stock 2 is $25 ($50 cost
minus $25 nonrecognition amount). Upon
the contribution of Stock 2 to ABC, A’s basis
in the ABC partnership interest is $25, and
ABC’s basis in Stock 2 is $25. However,
Stock 2 does not qualify as QSB stock in
ABC’s hands because it was not acquired at
original issue. Neither A nor ABC will be
eligible for section 1045 treatment on a
subsequent sale of Stock 2.

(h) Effective date. This section applies
to sales of QSB stock on or after the date

final regulations are published in the
Federal Register.

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 04—15964 Filed 7—14—04; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1926

RIN 1218-AC14

[Docket No. S-775 A]

Steel Erection; Slip Resistance of
Skeletal Structural Steel

AGENCY: Occupational Safety and Health
Administration (OSHA), Labor.

ACTION: Notice of proposed rulemaking;
limited reopening of rulemaking record.

SUMMARY: OSHA is reopening the
rulemaking record of Docket S-775,
Steel Erection, to obtain comments and
information on a provision that
addresses the slip resistance of walking
surfaces of coated structural steel
members, 29 CFR 1926.754(c)(3), and
Appendix B to that standard. This
provision is scheduled to take effect on
July 18, 2006. OSHA is considering
whether to retain, amend, or revoke this
provision, based on whether suitable
and appropriate test methods for testing
structural steel coatings, and whether
slip-resistant coatings meeting the slip
resistance criteria in the standard, can
reasonably be expected to be available
by the effective date. OSHA invites the
public to submit additional comments
and information relating to the
appropriateness of § 1926.754(c)(3).

DATES: Submit written hearing requests
and comments regarding this notice, by
the following dates:

Hard Copy: Your hearing requests and
comments must be submitted
[postmarked or sent] by October 13,
2004.

Facsimile and electronic
transmission: Your hearing requests and
comments must be sent by October 13,
2004.

Please see the section entitled
“Supplementary Information” for
additional information on submitting
written comments and hearing requests.
ADDRESSES: You may submit comments
and hearing requests, identified by
Docket number (S-775 A) and RIN
number (1218-AC14), by any of the
following methods:

Regular mail, express delivery, hand-
delivery, and messenger service: Submit
three copies of comments, attachments,
and hearing requests to the OSHA
Docket Office, Docket No. S-775 A,
Room N-2625, U.S. Department of
Labor, 200 Constitution Avenue, NW.,
Washington, DC 20210; telephone (202)
693-2350. OSHA Docket Office and
Department of Labor hours of operation
are 8:15 a.m. to 4:45 p.m., e.s.t.

Please note that there may be delays
in receiving comments and other
materials by regular mail. Telephone the
OSHA Docket Office at (202) 693—2350
for information regarding security
procedures concerning delivery of
materials by express delivery, hand
delivery, and messenger service.

Facsimile: Transmit hearing requests
and comments (including attachments)
consisting of 10 or fewer pages by
facsimile to the OSHA Docket Office at
(202) 693-1648.

Agency Web site: Submit comments
and hearing requests electronically
through OSHA’s Web site at http://
ecomments.osha.gov.

Federal eRulemaking Portal: Submit
comments and hearing requests
electronically at http://
www.regulations.gov. Follow the
instructions for submitting comments.

For detailed instructions on
submitting comments and hearing
requests, and for additional information
on the rulemaking process, see the
“Public Participation” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

All submissions will be available for
inspection and copying in the OSHA
Docket Office at the address above. Most
comments and submissions will be
posted on OSHA’s Web page (http://
www.osha.gov). Contact the OSHA
Docket Office for information about
materials not available on OSHA’s Web
page and for assistance in using the Web
page to locate docket submissions.
Because comments sent to the docket
are available for public inspection, the
Agency cautions interested parties
against including personal information
such as Social Security numbers and
birthdates with their submissions.

FOR FURTHER INFORMATION CONTACT: For
general information and press inquiries,
contact OSHA'’s Office of Information
and Consumer Affairs, Room N-3647,
OSHA, U.S. Department of Labor, 200
Constitution Avenue, NW., Washington,
DC 20210; telephone (202) 693—1999.
For technical inquiries, contact Tressi
Cordaro, Office of Construction
Standards and Guidance, Directorate of
Construction, Room N-3468, OSHA,
U.S. Department of Labor, 200
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Constitution Avenue, NW., Washington,
DC 20210; telephone (202) 693—-2020.

For additional copies of this notice,
contact OSHA’s Office of Publications,
U.S. Department of Labor, Room N—
3101, 200 Constitution Avenue, NW.,
Washington, DC 20210; telephone (202)
693-1888. Electronic copies of this
notice, as well as news releases and
other relevant documents, are available
on OSHA’s Web page at http://
www.osha.gov.

SUPPLEMENTARY INFORMATION:
I. Background

On January 18, 2001, (volume 66 of
the Federal Register, page 5196), OSHA
published a new construction standard
for steel erection work, 29 CFR subpart
R (Sections 1926.750 through 1926.761
and Appendices A through H). The new
standard was developed through
negotiated rulemaking, together with
notice and comment under section 6(b)
of the Occupational Safety and Health
Act (OSH Act) and section 107 of the
Construction Safety Act. In the course of
that rulemaking, OSHA received
evidence that workers were slipping and
falling when working on painted or
coated structural steel surfaces. The
Agency decided that requiring the use of
slip-resistant coatings on these surfaces
would help to address the slipping and
falling hazard. During the rulemaking,
OSHA received evidence both in
support of and in opposition to the
technical feasibility of such a
requirement.

The relevant provisions of the final
rule are 29 CFR 1926.754(c)(3) and
Appendix B of subpart R of part 1926.
Paragraph (c)(3) of Section 1926.754
establishes a slip-resistance requirement
for the painted and coated top surface
of any structural steel member installed
after July 18, 2006, on which employees
are to walk. That paragraph reads as
follows:

Slip resistance of skeletal structural steel.
Workers shall not be permitted to walk the
top surface of any structural steel member
installed after July 18, 2006 that has been
coated with paint or similar material unless
documentation or certification that the
coating has achieved a minimum average slip
resistance of .50 when measured with an
English XL tribometer or equivalent tester on
a wetted surface at a testing laboratory is
provided. Such documentation or
certification shall be based on the
appropriate ASTM standard test method
conducted by a laboratory capable of
performing the test. The results shall be
available at the site and to the steel erector.
(Appendix B to this subpart references
appropriate ASTM standard test methods
that may be used to comply with this
paragraph (c)(3)).

Appendix B to Subpart R is entitled
‘““Acceptable Test Methods for Testing
Slip-Resistance of Walking/Working
Surfaces (§1926.754(c)(3)). Non-
Mandatory Guidelines for Complying
with § 1926.754(c)(3).” The Appendix
lists two acceptable test methods:
Standard Test Method for Using a
Portable Inclineable Articulated Strut
Slip Tester (PIAST) (ASTM F1677-96);
and Standard Test Method for Using a
Variable Incidence Tribometer (VIT)
(ASTM F1679-96).

The crux of the slip resistance
requirement in § 1926.754(c)(3) is that
the coating used on the structural steel
walking surface must have achieved a
minimum average slip resistance of 0.50
when measured by an English XL
tribometer or equivalent tester on a
wetted surface using an appropriate
ASTM standard test method. In the
preamble to the final rule, OSHA noted
that the two ASTM standard test
methods listed in Appendix B (ASTM
F1677-96 and ASTM F1679-96) had not
yet been validated through statements of
precision and bias. In addition,
representatives of the coatings industry
indicated that it would take time to
develop new coatings to meet the
requirement. For these reasons, the
Agency included the slip resistance
requirement and delayed its effective
date until July 18, 2006, because the
evidence in the record indicated that it
was reasonable to expect these technical
developments to be completed by that
date.

The slip-resistance requirements of
the final steel erection standard were
challenged in the U.S. Court of Appeals
for the D.C. Circuit by the Steel
Coalition and the Resilient Floor
Covering Institute. On April 3, 2003,
OSHA entered into a settlement
agreement with petitioners. In that
agreement, OSHA agreed to provide the
petitioners and other interested parties
with a further opportunity to present
evidence on the progress that has been
made on slip resistant coatings and test
methods. OSHA agreed to then evaluate
the evidence in the expanded record on
these topics and issue a final rule, not
later than January 18, 2006, reaffirming,
amending, or revoking the requirements
in §1926.754(c)(3). This notice is the
first step in that process.

II. Reopening the Rulemaking Record

By this notice OSHA is reopening the
rulemaking record for Docket S-775,
Steel Erection, beginning July 18, 2004,
to invite the public to submit additional
comments and information relating to
the appropriateness of § 1926.754(c)(3),
and to request an informal public
hearing.

As discussed earlier, OSHA
determined, based on the evidence in
the record at the time it issued the final
rule in 2001, that slip-resistant coatings
could be developed, and the testing
methods for such coatings could be
validated, within five years. The Agency
recognizes that if this determination
were to be in error, it would need to
revise the slip-resistance provision in
some respects, or possibly even to
revoke it. While we can broadly indicate
the range of options that could be
considered, such as further extension of
the effective date, recognition of other or
additional test methods, or revocation of
the requirement, for example, we cannot
be more specific at this time in the
absence of up-to-date information on
what is currently being done to develop
coating materials and to validate testing
methods for those materials.
Accordingly, in this notice, we are
asking for information on the following:

(1) Whether the test methods
identified in § 1926.754(c)(3) and
Appendix B to Subpart R—or any other
test methods that are available, or
reasonably can be expected to be
available by July 18, 2006—are suitable
and appropriate to evaluate the slip
resistance of wetted coated skeletal
structural steel surfaces on which
workers may be expected to walk in
connection with steel erection activities;
and

(2) Whether skeletal structural steel
coatings that comply with the slip
resistance criterion of the Standard
when tested under the identified
method(s) are commercially available—
or reasonably can be expected to be
commercially available—by July 18,
2006, and whether the use of such
coatings will be economically feasible.

III. Public Participation

The Agency requests members of the
public to submit written comments and
other information on the issues raised in
this proposal. These comments may
include objections and a request for an
informal public hearing. See the
sections above titled DATES and
ADDRESSES for information on
submitting these comments and hearing
requests. Submissions received within
the specified comment period will
become part of the record, and will be
available for public inspection and
copying in the OSHA Docket Office.

Under section 6(b)(3) of the OSH Act
and 29 CFR part 1911.11, members of
the public may request an informal
hearing by submitting such requests in
accordance with the requirements set
forth under the DATES and ADDRESSES
sections of this notice. Because the
scope of this proposal is so limited, we
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are not requiring hearing requesters to
file formal “objections” to the proposal.
If you are requesting a hearing, you
must:

¢ Include your name and address;

e Ensure that the request is sent or
postmarked no later than October 13,
2004; and

e Provide a detailed summary of the
evidence that you would intend to offer
at the hearing.

IV. Regulatory Analyses

The regulatory impact analysis for the
final rule on steel erection contained
detailed information on the entire final
rule, including costs and benefits
attributable to the slip-resistance
provisions of § 1926.754(c)(3). As
discussed earlier, those provisions are
based on the Agency’s determination,
based on the record at the time, that
slip-resistant coatings and testing
methods would be developed and
validated in time to meet the July 18,
2006 compliance date. The present
notice does not propose to make specific
changes to those provisions, but rather,
is intended to solicit information that
will either support the earlier
determinations or indicate that they
need to be revised. Accordingly, the
findings of the 2001 regulatory analysis
do not need to be revised at this time.
OSHA believes that the reopening of the
record on this limited issue is not a
significant regulatory action for the
purposes of EO 12866. OSHA also
certifies that this reopening of the
record will not have a significant impact
on a substantial number of small
entities, for the purposes of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

For the reasons stated above, OSHA
has also determined that this proposal
presents no issues involving Unfunded
Mandates (UMRA) (2 U.S.C. 1501 et
seq.) or Federalism (EO 13132).

V. Authority

This document was prepared under
the Direction of John L. Henshaw,
Assistant Secretary of Labor for
Occupational Safety and Health, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210. It
is issued under sections 4, 6, and 8 of
the Occupational Safety and Health Act
of 1970 (29 U.S.C. 653, 655, 657),
section 107 of the Contract Work Hours
and Safety Standards Act (Construction
Safety Act) (40 U.S.C. 333), Secretary of
Labor’s Order 5—-2002 (67 FR 65008),
and 29 CFR part 1911.

Signed at Washington, DC, this 12th day of
July, 2004.

John L. Henshaw,

Assistant Secretary of Labor.

[FR Doc. 04-16084 Filed 7—14—-04; 8:45 am]
BILLING CODE 4510-26-P

DEPARTMENT OF AGRICULTURE

Forest Service
36 CFR Parts 212, 251, 261, and 295

RIN 0596-AC11

Travel Management; Designated
Routes and Areas for Motor Vehicle
Use

AGENCY: USDA, Forest Service.

ACTION: Proposed rule; request for
comment.

SUMMARY: The Forest Service proposes
to amend regulations regarding travel
management on National Forest System
lands to clarify policy related to motor
vehicle use, including the use of off-
highway vehicles. The proposed rule
would require the establishment of a
system of roads, trails, and areas
designated for motor vehicle use. The
proposed rule also would prohibit the
use of motor vehicles off the designated
system, as well as motor vehicle use on
the system that is not consistent with
the classes of motor vehicles and, if
applicable, the time of year, designated
for use. The establishment and clear
identification of a transportation and
use system for motor vehicles on each
National Forest would enhance
management of National Forest System
lands; sustain natural resource values
through more effective management of
motor vehicle use; enhance
opportunities for motorized recreation
experiences on National Forest System
lands; address needs for access to
National Forest System lands; and
preserve areas of opportunity on each
National Forest for nonmotorized travel
and experiences. The proposed rule also
would conform agency rules to the
provisions of Executive orders 11644
and 11989 regarding off-road use of
motor vehicles on Federal lands.

DATES: Comments must be received in
writing by September 13, 2004.
ADDRESSES: Send written comments to
Proposed Rule for Designated Routes
and Areas for Motor Vehicle Use, c/o
Content Analysis Team, P.O. Box
221150, Salt Lake City, UT 84122-1150;
by e-mail to trvman@fs.fed.us; or by
facsimile to (801) 517—1014. Comments
also may be submitted by following the

instructions at the Federal eRulemaking
portal at http://www.regulations.gov.

All comments, including names and
addresses when provided, will be
placed in the rulemaking record and
will be available for public inspection
and copying. The public may inspect
comments received on this proposed
rule in the office of the Content Analysis
Team, 550 West Amelia Earhart Drive,
Building 1, Suite 100, Salt Lake City, UT
84116, on business days between the
hours of 8:30 a.m. and 4:30 p.m. Those
wishing to inspect comments are
encouraged to call ahead at (801) 517—
1020 to facilitate entry into the building.
FOR FURTHER INFORMATION CONTACT:
Sharon Metzler, Recreation and Heritage
Staff, (202) 205-0931, or Glenn
Casamassa, Legislative Affairs Staff,
(202) 205-1216.

SUPPLEMENTARY INFORMATION:

Background and Need for the Rule

Providing for the long-term
sustainable use of National Forest
System lands and resources is essential
to maintaining the quality of the
recreation experience in the National
Forests. Motor vehicle use is an
appropriate way to recreate in the
National Forests, access hunting and
fishing opportunities, sightsee, and
otherwise enjoy recreational
experiences on National Forest System
lands. The growing use of motor
vehicles, however, is prompting the
Forest Service to revise its management
of this use so that the agency can
continue to provide opportunities
desired by the public, while sustaining
National Forest System lands and
resources.

Off-road motor vehicle use for public
enjoyment of the National Forest System
has increased in recent years. Motor
vehicle use off roads in the National
Forest System may involve any motor
vehicle that can travel off road, such as
a sport utility vehicle and an off-
highway vehicle (OHV). An OHV is a
motor vehicle that is designed or
retrofitted primarily for recreational use
off road, including minibikes,
amphibious vehicles, snowmobiles, off-
highway motorcycles, go-carts,
motorized trail bikes, and dune buggies.
In the 1960s and 1970s, the
opportunities that people enjoyed to
hike, camp, and sightsee on the National
Forests expanded to include the
opportunities to operate motor vehicles
across National Forest System lands,
which provided access to areas
previously accessible only on foot or by
horse. As off-road motor vehicle use
increased, questions arose about the
current and potential impacts arising
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from operation of motor vehicles on
soil, water, vegetation, fish and wildlife,
National Forest visitors, and cultural
and historic resources.

Executive Order (E.O.) 11644
(February 8, 1972), “Use of Off-Road
Vehicles on the Public Lands,” as
amended by E.O. 11989 (May 24, 1977),
addresses these concerns. Section 3(a) of
E.O. 11644 directs the Forest Service to
promulgate regulations that provide for
designation of trails and areas for off-
road motor vehicle use. Pursuant to
section 3(a) of E.O. 11644, the
regulations must require that
designation of these trails and areas be
based upon protection of National
Forest System resources, promotion of
public safety, and minimization of
conflicts among uses of National Forest
System lands. Specifically, section 3(a)
of E.O. 11644 directs the agency to
develop and issue regulations “‘to
provide for administrative designation
of the specific areas and trails on public
lands on which the use of off-road
vehicles may be permitted, and areas in
which the use of off-road vehicles may
not be permitted. * * *”” Section 9(b)
was added to E.O. 11644 when it was
amended by E.O. 11989. Section 9(b)
specifically authorizes the Forest
Service to adopt the policy to designate
those areas or trails that are suitable for
motor vehicle use and to close all other
areas and trails to that use.

Forest Service rules at Title 36, Code
of Federal Regulations, part 295 (36 CFR
part 295) codify the requirements in
E.O. 11644 and E.O. 11989 by providing
for administrative designation of areas
and trails on National Forest System
lands where motor vehicle use is
allowed, restricted, or prohibited.
National Forest managers develop travel
plans that are consistent with the
regulations and the intent of E.O. 11644
and E.O. 11989, while meeting public
demand for recreation and resource
protection needs. In crafting their travel
plans, many National Forest managers
keep the Forests open to motor vehicle
use unless there is a pressing reason to
close them. These managers attempt to
maximize the opportunities for
recreational choice, while minimizing
resource damage in the most sensitive
areas of National Forest System lands.
National Forests where this approach
has been adopted are referred to as
“open unless posted closed.” This
approach has worked when the amount
of off-road motor vehicle use is minimal
and occasional cross-country vehicle
tracks are of less concern than other
impacts to National Forest System lands
and resources.

However, between 1982 and 2000, the
number of people who drive motor

vehicles off road increased over 109
percent in the United States (‘“‘Outdoor
Recreation for 21st Century America: A
Report to the Nation, The National
Survey on Recreation and the
Environment,” p. 37 (H. Cordell, 2004)).
In many National Forests, the
magnitude and intensity of motor
vehicle capability and use increased to
the point where the intent of E.O. 11644
and E.O. 11989 could not be met while
still allowing the full array of
opportunities for motor vehicle use. In
these National Forests, the scenario of
an occasional cross-country vehicle
track has evolved into situations where
areas rutted by motor vehicle use have
become more common. Soil depth,
water quality, and wildlife habitat are
being impacted, and motor vehicle use
is beginning to affect the condition of
these National Forests.

Studies conducted by the Forest
Service have raised these same issues.
For example, the ‘“Draft Environmental
Impact Statement for Cross-Country
Travel for OHVs, Kaibab, Coconino,
Prescott, Tonto, and Apache-Sitgreaves
National Forests” (66 FR 17136, March
29, 2001) identified environmental
impacts associated with cross-country
wheeled motor vehicle use, including
the spread of noxious weeds along roads
and trails; erosion at rates that
permanently affect the productivity of
National Forest System lands; damage to
cultural or historical sites; conflicts
among uses of National Forest System
lands; and disturbance of wildlife and
wildlife habitat.

In addition, the Forest Service and the
Grand Canyon Trust each inventoried
roads and trails in one area of the
Coconino National Forest. The
inventories revealed that National
Forest users had created a large number
of roads and trails over a 10-year period.
The two inventories also showed a
significant population of noxious weeds
associated with all roads.

Members of the public, the Arizona
Game and Fish Department, and the
Arizona Parks and Recreation
Department have also shared their
concerns with managers from these five
National Forests about sound and site
degradation associated with certain
OHV use on National Forest System
lands. Public surveys of Arizona
residents conducted by Arizona State
Parks for the preparation of long-range
comprehensive plans for the Arizona
State Trails Program and the Arizona
State Off-Highway Vehicle Recreation
Program showed that 82 percent of
motorized trail users and 81 percent of
non-motorized trail users in Arizona
expressed concerns about conflicts with
other uses (‘““The Arizona Trails 2000:

State Motorized and Nonmotorized
Trails Plan,” Nov. 1999).

In January 2001, the Forest Service
and the Bureau of Land Management
completed an environmental impact
statement regarding motor vehicle use
on Federal lands the agencies
administer in Montana, North Dakota,
and portions of South Dakota. The
Forest Service selected alternative five
in this environmental impact statement,
which prohibits cross-country wheeled
motor vehicle use throughout the
analysis area. In a summary of the
environmental effects of the selected
alternative from the Forest Service’s
record of decision, the agency identified
benefits associated with restricting
cross-country wheeled motor vehicle
use. These benefits included substantial
reduction of use conflicts associated
with cross-country travel; improvement
of motorized and non-motorized
recreation experiences; substantial
reduction in impairment of visual
aesthetics; and enhanced protection of
habitat and aquatic, soil, and air
resources in the analysis area (“Off-
Highway Vehicle Environmental Impact
Statement and Proposed Plan
Amendment for Montana, North Dakota
and Portions of South Dakota’’; the
notice of the draft environmental impact
statement was published in 64 FR
57120, October 22, 1999, and the final
environmental impact statement was
issued January 4, 2001).

Cross-country wheeled motor vehicle
use was also reviewed in an
environmental analysis conducted by
the National Forests in Florida on the
Osceola National Forest in 2004 to
identify which roads and trails would
be designated for use by motor vehicles
and bicycles in certain restricted areas.
Benefits of designated roads and trails
included less interruption of natural
processes, such as fire; improvement of
the ecological and hydrological
functions in and around riparian areas,
wetlands, and streams; and increased
public safety (“Environmental
Assessment for Access Designation in
Restricted Areas, Osceola National
Forest, Baker and Columbia Counties,
Florida,” 2004).

Some travel plans, such as the travel
plans for the Hoosier, White Mountain,
and Monongahela National Forests,
were changed to enhance management
of motor vehicle use within the
boundaries of these National Forests.
Some National Forests have a system of
motor vehicle use on established or
designated routes and areas, while
others do not. As a result, the Forest
Service does not have a clear,
consistent, internal policy regarding
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motor vehicle use on National Forest
System lands.

Since E.O. 11644 and E.O. 11989 were
issued, impressive advances in motor
vehicle technology have been made. The
capability of motor vehicles to travel off
flat, firm roads has significantly
increased. Whole new classes of
vehicles that can travel off road, such as
all-terrain vehicles (ATVs) and sport
utility vehicles (SUVs), are widely used
and growing in popularity. For example,
from 1997 to 2001, the number of ATVs
in use increased by almost 40 percent,
the number of ATV drivers grew by
almost 36 percent, and the number of
ATV driving hours increased by 50
percent (statement made by Dr. Edward
J. Heiden of Heiden Associates, at a
Consumer Product Safety Commission
Public Field Hearing, June 5, 2003).

The line between street vehicle and
OHYV has blurred. Vehicles created for
specialized uses off road, such as
military vehicles, are now marketed and
purchased as family cars. An increasing
number of States have statutes
governing OHV use, including vehicle
registration requirements, limits on
operator age, training and licensing
requirements, equipment requirements,
sound restrictions, and safety
requirements.

While motor vehicle recreation is
increasing on National Forests, so are
many other recreational activities. From
1982 to 2000, the number of people in
the United States participating in
fishing increased 24 percent, and the
number of people participating in
hunting increased 21 percent (‘‘Outdoor
Recreation for 21st Century America: A
Report to the Nation, The National
Survey on Recreation and the
Environment,” p. 41 (H. Cordell, 2004)).
Many recreationists have found that
motor vehicle use enhances their
enjoyment of these other activities. For
example, motor vehicles help hunters
and anglers access remote areas and
lakes in National Forests, and enable the
public after a short ride to enjoy rare
vistas that formerly could be reached
only after a long hike or horseback ride.
In many National Forests, most off-road
motor vehicle use is conducted in
support of other recreational activities,
rather than as the central part of a
recreational experience. A recent survey
conducted in Idaho showed that more
than half (53.1 percent) of resident
hunters surveyed owned an ATV or off-
highway motorcycle (OHM), and that
47.5 percent of hunters surveyed used
an ATV or OHM for hunting; the
percentage of hunters never using an
ATV decreased from 83 percent in 1988
to 35 percent in 2000 (“Understanding
ATV/OHM and Hunting Interactions in

Idaho: A Survey of ATV/OHM
Registrants and Licensed Hunters”
(2002), as discussed in ‘“Idaho 2003—
2007 Statewide Comprehensive Outdoor
Recreation and Tourism Plan, Idaho
Department of Recreation,” p. 156
(2003)). OHV use is a growing and
important recreational activity on
National Forest System lands.

Recreational use not associated with
motor vehicle travel has increased as
well in the United States. The number
of people viewing or photographing
birds has increased over 231 percent,
the number of people day hiking has
increased 193 percent, and the number
of people backpacking has increased
182 percent since the early 1980s
(““Outdoor Recreation for 21st Century
America: A Report to the Nation, The
National Survey on Recreation and the
Environment,” p. 37 (H. Cordell, 2004)).
The challenge for recreation
management is to address the needs and
conflicting expectations of millions of
people who use and enjoy the National
Forests, while providing for the long-
term sustainability of National Forest
System lands. Increased pressure from
growing numbers of people, coupled
with advances in recreation technology,
will continue to challenge Federal land
management agencies, State and local
governments, and private landowners.
As demand for a greater variety of
recreation uses increases, managing an
appropriate balance between motor
vehicle use and nonmotorized
recreational activities has become an
important priority.

Americans cherish the National
Forests and National Grasslands for the
values they provide: opportunities for
healthy recreation and exercise, natural
scenic beauty, important natural
resources, protection of rare species,
wilderness, a connection with their
history, and opportunities for
unparalleled outdoor adventure.
Recreation visitors have high
expectations for National Forest System
lands in terms of access, settings,
experiences, facilities, and services, and
they are likely to expect even more in
the future. Recreation is one of the
fastest growing uses on the National
Forests and National Grasslands.
Accordingly, the agency needs to strike
an appropriate balance in managing all
types of recreational activities. As part
of this effort, the Forest Service is
proposing revisions to 36 CFR parts 212,
251, 261, and 295 to provide for a
system of National Forest System roads,
National Forest System trails, and areas
on National Forest System lands
designated for motor vehicle use. A
designated system established with
public involvement would enhance

public enjoyment of the National
Forests, while maintaining other
important values and uses on National
Forest System lands.

The designated system would be
broader in scope than E.O. 11644 and
E.O. 11989 and 36 CFR part 295 because
the system would apply to motor
vehicle use on National Forest System
roads, as well as off National Forest
System roads. The designated system
also would apply to all classes of motor
vehicles, including OHVs, unless
exempted. This approach would allow
the agency to address different types of
uses on National Forest System roads. In
addition, this approach would allow the
agency to include in the designations for
National Forest System trails and areas
on National Forest System lands any
classes of motor vehicles that can travel
off road.

Section-by-Section Analysis of

Proposed Rule Changes
Revisions to Part 212—Travel
Management

The provisions governing designation
of roads, trails, and areas would be
included in part 212 as a component of
travel management. The current heading
of part 212, “Administration of the
Forest Transportation System,” would
be changed to “Travel Management.”
Part 212 would be divided: subpart A
would contain the provisions currently
in part 212 governing administration of
the forest transportation system; subpart
B would contain new provisions
governing designation of National Forest
System roads, National Forest System
trails, and areas on National Forest
System lands for motor vehicle use and
also incorporating provisions previously
found at part 295; and subpart C would
contain the provisions governing
snowmobile use on National Forest
System roads and National Forest
System trails and in areas on National
Forest System lands. The proposed rule
would remove the current part 295, as
its provisions, with the exception of
§ 295.6, requiring annual review of
motor vehicle management plans and
temporary designations, would be
integrated into part 212, subpart B, of
the proposed rule.

This approach would allow the
agency to create a more comprehensive
system of travel management without
compromising the provisions of the
regulations governing the forest
transportation system, which address
facilities, but not areas, and which are
more concerned with construction,
maintenance, and management of the
forest transportation system than
management of uses on National Forest
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System roads, National Forest System
trails, and areas on National Forest
System lands. The agency is also
proposing minor, nonsubstantive
revisions to part 212.

Part 212, New Subpart A—
Administration of the Forest
Transportation System

Table of contents for part 212. The
table of contents for part 212 would be
revised to set out the sections in the
new subparts A, B, and C. A technical
revision also would be made to change
the heading of § 212.2 from “Forest
development transportation program” to
“Forest transportation program.”

Section 212.1 Definitions. This
section contains definitions applicable
to subparts A, B, and C. Some of the
provisions from § 212.2(a) would be
incorporated into a new definition for
forest transportation atlas. “Forest
transportation atlas” would be defined
as a display of the system of roads,
trails, and airfields of an administrative
unit of the National Forest System that
consists of the geospatial, tabular, and
other data that support resource
management activities and analysis
associated with resource management
goals in the applicable land
management plan.

To accommodate the new system of
designated routes and areas, the
proposed rule would add definitions for
the following terms: administrative unit;
area; designated road, trail, or area;
forest road or trail; forest transportation
system; motor vehicle; National Forest
System road; National Forest System
trail; road or trail under Forest Service
jurisdiction, snowmobile; temporary
road or trail; trail; travel management
atlas; unauthorized or unclassified road
or trail; and use map.

Definitions for trail and categories of
trails are needed to integrate designation
of roads, trails, and areas for motor
vehicle use into travel management in
part 212. The definition for a trail in the
proposed rule would complement the
definition for a road in the current part
212. Since a road is defined as a motor
vehicle route over 50 inches wide,
unless identified and managed as a trail,
a trail would be defined as a route 50
inches or less in width, or a route over
50 inches wide that is identified and
managed as a trail.

The same categories of roads are also
used for trails, and they are combined
in the same definition, i.e., forest road
or trail, temporary road or trail, and
unauthorized or unclassified road or
trail. A forest road or trail would be
defined as a road or trail that is wholly
or partly within or adjacent to and
serving the National Forest System that

the Forest Service determines is
necessary for the protection,
administration, and utilization of the
National Forest System and the use and
development of its resources, and that is
reflected in a forest transportation atlas.
A temporary road or trail would be
defined as a road or trail necessary for
emergency operations or authorized by
contract, permit, lease, or other written
authorization that is not a forest road or
trail and that is not included in a forest
transportation atlas. An unauthorized or
unclassified road or trail would be
defined as a road or trail that is not a
forest road or trail or a temporary road
or trail and that is not included in a
forest transportation atlas.

The definitions for classified road,
temporary road, and unclassified road
in the current part 212 would be
replaced with definitions for forest road,
temporary road, and unauthorized or
unclassified road in the proposed rule.
The definition for forest road in the
proposed rule parallels the definition
for classified road in the current rule
and comes from 23 U.S.C. 101. The
definition for temporary road in the
proposed rule parallels the definition
for temporary road in the current rule.
The term “unauthorized or unclassified
road” more clearly captures the
relationship among the three categories
of roads than the term ‘“unclassified
road.” Likewise, the definition for
unauthorized or unclassified road (any
road other than a forest road or a
temporary road) more clearly shows
how the three categories of roads relate
to each other than the definition for
unclassified road.

Designated roads and trails are
National Forest System roads and trails.
National Forest System roads and trails
that are not designated for motor vehicle
use under this proposed rule could still
be designated for other purposes, such
as hiking, mountain biking, or
equestrian use. Designated uses would
be reflected on a use map.

Unplanned or user-created roads and
trails on National Forest System lands
that have resulted from cross-country
motor vehicle use would be identified
through public involvement and would
be considered in the designation process
under the proposed rule. These routes
would not necessarily be inventoried
and included in a forest transportation
atlas. If unplanned or user-created
routes are not inventoried and included
in a forest transportation atlas, they
would meet the definition for
unauthorized or unclassified road or
trail (a road or trail other than a forest
road or trail or a temporary road or trail)
under the proposed rule. Alternatively,
these routes could be designated for

motor vehicle use pursuant to § 212.51
of the proposed rule or for other
purposes. If so, these routes would
become National Forest System roads or
National Forest System trails and would
be included in a forest transportation
atlas and reflected on a use map.

“Administrative unit” would be
defined as a National Forest, a National
Grassland, Land Between the Lakes,
Lake Tahoe Basin Management Unit, or
Midewin National Tallgrass Prairie.

“Area” would be defined as a
discrete, specifically delineated space
that is smaller than a ranger district. All
references to area in the proposed
regulations would be modified by
adding “on National Forest System
lands.” Thus, only areas on National
Forest System lands would be
designated under the proposed rule.

Areas designated for motor vehicle
use are not intended to be large or
numerous. The characteristics of an
area, such as its size and topography,
are not enumerated in the definition in
the proposed rule to give the agency the
flexibility to designate areas for motor
vehicle use as appropriate, given the
variety of natural features, resources,
and uses on National Forest System
lands. Generally, an area designated for
motor vehicle use would have natural
resource characteristics (like sand
dunes) that are suitable for motor
vehicle use, or would be so significantly
altered by past actions (like old quarry
sites) that motor vehicle use might be
appropriate. Once an area is designated,
it would be specifically delineated on a
use map. In addition, the characteristics
of an area are not specified in the
definition to give the agency flexibility
with respect to allowing, restricting, or
prohibiting snowmobile use.

“Designated road, trail, or area”
would be defined as a National Forest
System road, National Forest System
trail, or an area on National Forest
System lands that is designated for
motor vehicle use pursuant to § 212.51
in a use map contained in a travel
management atlas. Only National Forest
System roads, National Forest System
trails, and areas on National Forest
System lands would be designated for
motor vehicle use under the proposed
rule.

“Forest transportation system’ would
be defined as the system of National
Forest System roads, National Forest
System trails, and airfields on National
Forest System lands that are included in
a forest transportation atlas.

“National Forest System road,”
“National Forest System trail,” and
“Area” are defined in the proposed rule.
Pursuant to 23 U.S.C. 101, National
Forest System road and National Forest
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System trail would be defined as a forest
road or trail under the jurisdiction of the
Forest Service. Thus, any road or trail
that is not a forest road or trail under the
jurisdiction of the Forest Service would
not be designated for motor vehicle use
under the proposed rule.

“Road or trail under Forest Service
jurisdiction” is defined in the proposed
rule. The definition for road or trail
under Forest Service jurisdiction is
consistent with the terminology in 23
U.S.C. 101. For purposes only of the
definition of National Forest System
road and National Forest System trail, a
road or trail under the jurisdiction of the
Forest Service would be defined in
terms of control over the road or trail.
Thus, a road or trail that is authorized
by a legally documented right-of-way
held by a State, County, or local public
road authority would not be designated
for motor vehicle use under the
proposed rule because that road or trail
is not under the jurisdiction of the
Forest Service. State law would govern
motor vehicle use on that type of right-
of-way. Likewise, a road or trail which
an authorized officer has ascertained,
for administrative purposes and based
on available evidence, is within a public
right-of-way for a highway, such as a
right-of-way for a highway pursuant to
R.S. 2477, would not be designated for
motor vehicle use under the proposed
rule.

The definition for motor vehicle in
the proposed rule builds on the
definition for that term currently in 36
CFR 261.2 by excluding any wheelchair
or mobility device, including one that is
battery-powered, that is designed solely
for use by a mobility-impaired person
for locomotion, and that is suitable for
use in an indoor pedestrian area. This
exclusion of any wheelchair or mobility
device would prevent violations of civil
rights laws that could occur if
restrictions on motor vehicle use were
to be applied to motorized wheelchairs
or other mobility devices. The definition
for wheelchair or mobility device comes
from Title V, section 507c, of the
Americans With Disabilities Act (42
U.S.C. 12207(c)(2)).

The proposed rule would add a
definition for snowmobile because, as
explained in the description of
proposed § 212.51 and 212.81,
snowmobiles would be exempted from
the mandatory designations in 36 CFR
212.51 and would be addressed
separately in 36 CFR 212.81. The
proposed rule defines a snowmobile as
a motor vehicle that is designed
exclusively for use over snow and that
runs on a track or tracks and/or a ski or
skis. This definition would not include
motor vehicles such as SUVs, ATVs, or

other wheeled vehicles that can be
outfitted with tracks that turn them into
vehicles that can travel over snow
because these vehicles are not designed
exclusively for use over snow.

The proposed rule would add a
definition for a use map. A use map
would reflect designated roads, trails,
and areas on an administrative unit or
a ranger district of the National Forest
System and would be part of a travel
management atlas. A travel management
atlas would be defined as an atlas that
includes a forest transportation atlas
and a use map.

Section 212.2 Forest transportation
program. The proposed rule would
revise § 212.2 by reorganizing the
current paragraph (a) into two
paragraphs: (a) setting requirements
regarding the travel management atlas,
which would be developed and
maintained for each administrative unit
of the National Forest System and made
available to the public at the
headquarters of that administrative unit;
and (b) describing a forest transportation
atlas. The current paragraph (b) setting
out requirements for the program of
work for the forest transportation system
would be redesignated as paragraph (c).

Section 212.5 Road system
management. The proposed rule would
revise § 212.5(a)(1) concerning the
applicability of State traffic laws to
traffic on roads by adding “designations
established under subpart B of this part
or”’ before “the rules at 36 CFR part
261" to make clear that designations of
roads for motor vehicle use established
under State law would not be
incorporated pursuant to § 212.5(a)(1) to
the extent they conflict with
designations established under § 212.51.
These revisions would prevent
incorporation of State laws that
designate roads, trails, or areas for motor
vehicle use that conflict with
designations established under § 212.51
of the proposed rule.

The proposed rule also would make
technical changes to § 212.5. In the
second sentence of § 212.5(a)(2)(ii),
“tailers” would be changed to “trailers.”
The heading for § 212.5(c) would be
changed from ““Cost recovery on forest
service roads” to “‘Cost recovery on
National Forest System roads.” The
heading for § 212.5(d) would be changed
from ‘“Maintenance and reconstruction
of forest service roads by users” to
“Maintenance and reconstruction of
National Forest System roads by users.”

Section 212.7 Access procurement
by the United States. The proposed rule
would make a technical change to
§212.7(a) by changing the heading for
that provision from “Existing or
proposed forest development roads

which are or will be part of a system of
a State, county, or other local
subdivision” to “Existing or proposed
National Forest System roads which are
or will be part of a system of a State,
county, or other local subdivision.”

Section 212.10 Maximum economy
National Forest System roads. The
proposed rule would make a technical
change to paragraph (d) of § 212.10. The
proposed rule would add the phrase,
“consistent with applicable
environmental laws and regulations,” to
refer to the standard for a road that is
sufficient for harvesting and removal of
National Forest timber and other
products, in order to make §212.10(d)
consistent with its authorizing statute,
16 U.S.C. 535a(e).

Section 212.20 National Forest trail
system operation. The proposed rule
would remove and reserve the current
§212.20 concerning the National Forest
trail system. Management of National
Forest System trails would be addressed
in the new subpart B of part 212.

Part 212, New Subpart B—Designation
of Roads, Trails, and Areas for Motor
Vehicle Use

Section 212.50 Purpose and scope.
The new subpart B of part 212 would
provide for a system of National Forest
System roads, National Forest System
trails, and areas on National Forest
System lands that are designated for
motor vehicle use. Once these roads,
trails, and areas are designated, motor
vehicle use, including the class of
vehicle and time of year, that is not in
accordance with these designations
would be prohibited pursuant to 36 CFR
261.13 of the proposed rule. Thus,
motor vehicle use off designated roads
and trails and outside of designated
areas, or cross-country travel, would be
prohibited pursuant to 36 CFR 261.13 of
the proposed rule.

Section 212.51 Designation of roads,
trails, and areas. To address the
problems associated with motor vehicle
use on routes and off routes in a more
comprehensive, systemic manner, this
provision would require that motor
vehicle use on National Forest System
roads, National Forest System trails, and
areas on National Forest System lands
be designated by vehicle class and, if
appropriate, by time of year by the
responsible official on administrative
units or ranger districts of the National
Forest System, provided that the
following vehicles and uses would be
exempted from these designations:

(a) Aircraft;

(b) Watercraft;

(c) Snowmobiles;

(d) Limited administrative use by the
Forest Service;
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(e) Use of any fire, military,
emergency, or law enforcement vehicle
for emergency purposes;

(f) Authorized use of any combat or
combat support vehicle for national
defense purposes;

(g) Law enforcement response to
violations of law, including pursuit; and

(h) Use and occupancy of National
Forest System lands and resources
pursuant to a written authorization
issued under Federal law or regulations.

All but one of these exemptions, the
exemption for snowmobiles, are found
in E.O. 11644, E.O. 11989, and 36 CFR
part 295. Snowmobiles would be
exempted from the mandatory
designation scheme because a
snowmobile traveling over snow results
in different and less severe impacts to
natural resource values than wheeled
motor vehicles traveling over the
ground. Consequently, in contrast to
wheeled motor vehicles, it may be
appropriate for snowmobiles to travel
off route.

Nevertheless, since there are impacts
associated with snowmobile use, and
since snowmobiles are included in the
definition of off-road vehicle in E.O.
11644 and E.O. 11989, the agency is
preserving the authority currently in
part 295 to allow, restrict, or prohibit
snowmobile use on a discretionary basis
in § 212.80 of the proposed rule, as
discussed in the description of that
section.

The proposed rule would give
responsible officials the flexibility to
designate roads, trails, and areas for
motor vehicle use in one step or several
stages. Specifically, responsible officials
could designate motor vehicle use only
in certain areas and on existing routes
in an administrative unit or ranger
district, that is, on National Forest
System roads and trails reflected in the
applicable forest transportation atlas
and on user-created routes identified by
the public and the Forest Service in the
designation process. This approach
would expedite implementation of a
prohibition on cross-country motor
vehicle use, other than in designated
areas. Revision to the initial
designations could effectuate a longer-
term vision for motor vehicle
management. Alternatively, the
proposed rule would give responsible
officials the flexibility to implement a
longer-term vision for motor vehicle
management in one step, by evaluating
whether user-created routes should
become National Forest System roads or
National Forest System trails, be
included in a forest transportation atlas,
and reflected on a use map.

Existing decisions that allow, restrict,
or prohibit motor vehicle use on

National Forest System roads, National
Forest System trails, or areas on
National Forest System lands could be
revised and incorporated into the new
designated system established under the
proposed rule, or could be subsumed in
designations made pursuant to the
proposed rule. If an administrative unit
or ranger district has completed
designations of roads, trails, and areas,
the responsible official would evaluate
the designations and determine if the
designations could be included in the
new designated system for motor
vehicle use established under the
proposed rule.

Suitability determinations and
guidelines in land management plans
would be separate from but relevant to
designations made pursuant to this
proposed rule. Land management plans
determine suitability of uses and
establish resource protection guidelines,
such as those governing wildlife
migration corridors, soil erosion, noise,
and air pollution. The plans themselves
would not designate roads, trails, or
areas pursuant to this proposed rule and
consequently would not be enforceable
under 36 CFR 261.13. Rather, such
designations would occur only after a
decision separate from the plan decision
is made pursuant to this proposed rule.
If a designation decision would not be
consistent with a plan, the plan would
have to be amended to make it conform
to the designation decision. Designation
decisions would culminate from a site-
specific proposal and public
involvement. Once designations were
made pursuant to this proposed rule,
they would be enforceable pursuant to
36 CFR 261.13.

Section 212.52 Public involvement
in the designation process. Section
212.52(a) of the proposed rule would
address public involvement in the
designation process and (like section
3(b) of E.O. 11644 and § 295.3) would
require that the public be allowed to
participate in the process of designating
roads, trails, and areas or revising
designations pursuant to this subpart.
Proposed §212.52(a) also would require
that advance notice be given to allow for
public comment on proposed or revised
designations.

Public involvement in the designation
process would include public
participation in identification of
unplanned or user-created roads and
trails on National Forest System lands
that have resulted from cross-country
motor vehicle use. As stated previously,
these routes would not necessarily be
inventoried and included in a forest
transportation atlas. If unplanned or
user-created routes are not inventoried
and included in a forest transportation

atlas, they would meet the definition for
unauthorized or unclassified roads or
trails (any roads or trails other than
forest roads and trails or temporary
roads and trails) under the proposed
rule. Alternatively, these routes could
be designated for motor vehicle use
pursuant to § 212.51 of the proposed
rule or for other purposes. If so, these
routes would become National Forest
System roads or National Forest System
trails, would be included in a forest
transportation atlas, and would be
reflected on a use map.

Section 212.52(b) of the proposed rule
would address the absence of public
involvement in temporary, emergency
closures. Section 212.52(b)(1) would
address the absence of public
involvement in temporary, emergency
closures in general. Specifically,

§ 212.52(b)(1) would state that nothing
in §212.52 would alter or limit the
authority to implement temporary,
emergency closures pursuant to 36 CFR
part 261, subpart B, without advance
public notice in order to provide short-
term resource protection or to protect
public health and safety.

Section 9 of E.O. 11644, as amended
by E.O. 11989, and the current § 295.5
(which would be removed by this
proposed rule) provide for temporary,
emergency closures based on a
determination of considerable adverse
effects. Section 212.52(b)(2) of the
proposed rule would address temporary,
emergency closures based on a
determination of considerable adverse
effects. This section would provide that
if, based on monitoring pursuant to
§212.57, the Forest Supervisor or other
responsible official determines that
motor vehicle use on a National Forest
System road or National Forest System
trail or in an area on National Forest
System lands is causing or will cause
considerable adverse effects on public
safety or soil, vegetation, wildlife,
wildlife habitat, or cultural or historic
resources associated with that road,
trail, or area, the Forest Supervisor or
other responsible official would
immediately close that road, trail, or
area to motor vehicle use until the
official determines that such adverse
effects have been mitigated or
eliminated and that measures have been
implemented to prevent future
recurrence.

E.O. 11644, E.O. 11989, and current
§ 295.5 provide that temporary,
emergency closures based on a
determination of considerable adverse
effects will remain in effect until the
responsible official determines that the
adverse effects have been eliminated,
rather than mitigated or eliminated. The
Forest Service believes that use in
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§212.52 of the phrase “mitigated or
eliminated” in this context is reasonable
and consistent with use of the word
“eliminated” because mitigation of
adverse effects has the net effect of
elimination of adverse effects and
because elimination of adverse effects is
not always possible or may be difficult
to establish.

Temporary, emergency closures based
on a determination of considerable
adverse effects are intended to be short-
term. Removing roads, trails, or areas
subject to a temporary, emergency
closure from the system of designated
roads, trails, and areas would require
public involvement pursuant to
§212.52(a).

Section 212.53 Coordination with
Federal, State, County, and other local
governmental entities and Tribal
governments. The current § 295.2
(which would be removed by this
proposed rule) provides for
coordination with appropriate Federal,
State, and local agencies in connection
with designation of trails and areas for
motor vehicle use. Section 212.53 of the
proposed rule would incorporate this
provision, by providing that the Forest
Supervisor or other responsible official
shall coordinate with appropriate
Federal, State, County, and other local
governmental entities and Tribal
governments when designating roads,
trails, and areas pursuant to the
proposed rule. Section 212.53 would
include in the designation process
coordination with other governmental
agencies, such as the Bureau of Land
Management or State natural resource
agencies, that administer lands in the
vicinity of roads, trails, and areas
contemplated for designation.

Section 215.54 Revision of
designations. Section 212.54 of the
proposed rule would provide that
designations made pursuant to § 212.51
could be revised as needed to meet
changing conditions. Section 212.54
would allow for updated designations to
reflect changes in environmental
conditions, recreation demand, and
other factors. Revision of designations
would reflect the outcome of monitoring
effects of motor vehicle use and would
promote protection of the environment.
Revisions of designations would be
made in accordance with the
requirements set out in the proposed
rule for public input (§ 212.52) and
designation criteria (§ 212.55) and
would be identified in a use map
pursuant to §212.56.

Section 212.55 Criteria for
designation of roads, trails, and areas.
This section of the proposed rule would
enumerate the criteria to be used in

designating roads, trails, and areas for
motor vehicle use.

Section 212.55(a) General criteria
for designation of roads, trails, and
areas. Section 212.55(a) would include
the general criteria for designating
roads, trails, and areas. Half of these
criteria come from section 3(a) of E.O.
11644 and the current §212.2(b) (which
would be removed by the proposed
rule). These criteria include protection
of National Forest resources, promotion
of public safety, and minimization of
conflicts among uses of National Forest
System lands. Although these criteria
come from E.O. 11644 and part 295,
which apply only to off-road motor
vehicle use, these criteria are general
enough to be appropriate for designating
roads for motor vehicle use under the
proposed rule.

Section 212.55(a) of the proposed rule
would add the following to these
general criteria: Provision of
recreational opportunities; access needs;
the need for maintenance and
administration of roads, trails, and areas
that would arise if the uses under
consideration are designated; and the
availability of resources for that
maintenance and administration. A key
goal of the designated system for motor
vehicle use would be to provide
recreational opportunities. In
designating roads, trails and areas for
motor vehicle use, the agency needs to
address access to National Forest
System lands for a variety of purposes,
including recreational and non-
recreational use. Maintenance and
administration needs arise from
designation of roads, trails, and areas for
motor vehicle use. These needs, and the
availability of resources to address those
needs, would be taken into account in
designating roads, trails, and areas
under the proposed rule.

Section 212.55(b) Specific criteria
for designation of trails and areas.
Section 212.55(b) would include the
specific criteria for designating trails
and areas in section 3(a) of E.O. 11644
and the current § 295.2(b) (which would
be removed by the proposed rule).
These criteria are keyed to off-road
motor vehicle use and therefore would
not apply to designation of roads under
the proposed rule. Section 212.55(b)
would add consistency with the
agency'’s trail management objectives to
the preexisting criteria. The criteria for
designating trails and areas would
include consideration of effects on the
following, with the objective of
minimizing:

(1) Damage to soil, watershed,
vegetation, and other forest resources;

(2) Harassment of wildlife and
significant disruption of wildlife
habitats;

(3) Conflicts between motor vehicle
use and existing or proposed
recreational uses of National Forest
System lands or neighboring Federal
lands; and

(4) Conflicts among different classes
of motor vehicle uses of National Forest
System lands or neighboring Federal
lands.

In addition, the responsible official
would consider:

(5) Compatibility of motor vehicle use
with existing conditions in populated
areas, taking into account sound,
emissions, and other factors; and

(6) Consistency with trail
management objectives.

E.O. 11644 states that its
implementing regulations shall direct
that designation of trails and areas for
motor vehicle use be based upon certain
general criteria, which are set out in
§ 212.55(a) of the proposed rule. For
example, section 3(a) of E.O. 11644
states that implementing regulations
“shall direct that the designation of
such areas and trails will be based upon
the protection of the resources of the
public lands * * *.” E.O. 11644 also
provides that its implementing
regulations shall require that
designation of trails and areas for motor
vehicle use be in accordance with
achieving the objectives in specific
criteria, which are set out in §212.55(b)
of the proposed rule. Section 3(a) also
states that implementing regulations
“shall further require that the
designation of such areas and trails shall
be in accordance with the following—
(1) Areas and trails shall be located to
minimize damage to soil, watershed,
vegetation, or other resources of the
public lands * * *.”

The agency believes that these
provisions of E.O. 11644 establish the
criteria that must be considered in
designating trails and areas for motor
vehicle use. The agency believes that
these criteria are objectives that the
agency must evaluate in designating
trails and areas, rather than required
outcomes. Section 3(a) of E.O. 11644
does not establish the primacy or
subservience of any particular use
relative to other uses of trails and areas.
Accordingly, § 212.55(a) and (b) of the
proposed rule would require the
responsible official to consider the
criteria enumerated in those sections in
designating roads, trails, and areas or
trails and areas, respectively.

In requiring consideration of the
enumerated criteria in designating
roads, trails, and areas, the proposed
rule would give the responsible official
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discretion to weigh the pertinent criteria
in each specific circumstance and to
select from a variety of options,
depending on that circumstance. For
example, based upon consideration of
the pertinent criteria, the responsible
official could decide to designate a road,
trail, or area because there would be no
measurable or appreciable effects on
National Forest System resources or
other uses, as in a dry location where
the soil is stable, there are few or no
other uses, and there are limited
wildlife concerns. Alternatively, based
upon consideration of the pertinent
criteria, the responsible official could
decide to designate a road, trail, or area
after mitigation of adverse effects, such
as where a road, trail, or area is
designated for use seasonally to
accommodate elk calving in the vicinity.
Based upon consideration of the
pertinent criteria, the responsible
official alternatively could decide not to
designate a road, trail, or area because
designation would result in
considerable adverse effects on National
Forest System resources and other uses
that could not be mitigated, such as
where there are primarily nonmotorized
uses such as hiking, where there is a
municipal watershed with highly
erosive soils, or where there is a wide
variety of threatened, endangered, or
sensitive species habitat.

Section 212.55(c) Specific criteria
for designation of roads. Section
212.55(c) of the proposed rule would
include the specific criteria for
designating roads, which are based on
objectives in agency policy for
management of motor vehicle use on
roads. These criteria include:

(1) Speed, volume, composition, and
distribution of traffic on roads; and

(2) Consistency with road
management objectives.

To a certain degree, National Forest
System roads are in effect already
designated for some classes of motor
vehicle use pursuant to State law and
assignment of the Forest Service’s road
maintenance levels. To avoid an
unnecessary process in connection with
designation of roads, the Forest Service
would capture these de facto
designations in implementing this
proposed rule. For example, the agency
could provide that all open National
Forest System roads are presumptively
designated for use by motor vehicles
meeting the operator qualifications,
vehicle licensing, and vehicle
equipment requirements for use of
public roads under applicable State law.

In addition, it may be possible to
provide that Forest Service road
maintenance levels are keyed to certain
motor vehicle classes, and that by

setting a certain maintenance level for a
National Forest System road, the agency
has also designated the road for use by
certain vehicle classes. For example,
since National Forest System roads at
maintenance level 2 are suitable for
high-clearance motor vehicles, such as
commercial trucks and SUVs, that meet
motor vehicle requirements for use of
public roads under applicable State law,
the agency could provide that National
Forest System roads at maintenance
level 2 are presumptively designated for
those motor vehicles.

The agency could still allow use of a
National Forest System road, if deemed
appropriate, by vehicles such as OHVs
that may not be used on public roads
under State law. United States
Department of Transportation
regulations and Forest Service directives
require that provisions of the Highway
Safety Act apply on roads managed as
open to public travel, that is, National
Forest System roads at road
maintenance levels 3, 4, and 5. In
general, National Forest System roads
subject to the Highway Safety Act
would be designated for use by OHVs
only in special circumstances and only
upon completion of an engineering
study to establish the traffic control
devices and signs needed for user safety.

Section 212.55(d) Rights of access.
Section 212.55(d) would provide that in
making designations pursuant to part
251, subpart B, the responsible official
must be consistent with rights of access.
These rights of access include valid
existing rights; the rights of use of
National Forest System roads and trails
under § 212.6(b); and the provisions
concerning rights of access in sections
811 and 1110(a) of the Alaska National
Interest Lands Conservation Act
(ANILCA) (16 U.S.C. 3121 and 3170(a),
respectively) (note that section 811 of
ANILCA applies only in Alaska).

Examples of valid existing rights
include a valid outstanding or reserved
right-of-way for a road or trail in
existence at the time title to the
underlying land was acquired by the
United States and a right-of-way for a
road or trail acquired by the United
States, where the owner of the
underlying land may have retained
control of the right-of-way and may
have reserved the right to allow others
to use it. Designations could still apply
to uses outside the scope of the first
type of right-of-way and could apply to
uses within the scope of either type of
right-of-way if the Forest Service has
reserved the right to regulate use of the
right-of-way.

Section 212.55(e) Congressionally
designated wilderness and primitive
areas. Section 3(a)(4) of E.O. 11644 and

the current § 295.2(b)(4) (which would
be removed by this proposed rule) state
that trails and areas in Congressionally
designated wilderness and primitive
areas shall not be designated for motor
vehicle use. Each Congressionally
designated wilderness area has enabling
legislation. Some of these statutes may
provide for motor vehicle use in a
particular wilderness area. Accordingly,
§ 212.55(e) of the proposed rule would
preclude National Forest System roads,
National Forest System trails, and areas
on National Forest System lands in
Congressionally designated wilderness
areas from being designated for motor
vehicle use, unless motor vehicle use is
authorized by the applicable enabling
legislation for those areas.

Section 212.56 Identification of
designated roads, trails, and areas.
Section 5 of E.O. 11644 and § 295.4
require publication and distribution of
information, including maps,
identifying and explaining designation
of trails and areas for motor vehicle use.
Section 212.56 of the proposed rule
would provide that designated roads,
trails, and areas must be identified in a
use map as defined in the proposed
rule. Section 212.56 would also provide
that use maps are to be made available
to the public at the headquarters of
corresponding administrative units of
the National Forest System. “Made
available to the public” would not
necessarily mean making the maps
available free of charge. The use maps
would specify the classes of vehicles
and, if appropriate, the times of year for
which use is designated. Use maps also
could reflect designations for
nonmotorized uses, such as horseback
riding and hiking, and restrictions or
prohibitions on snowmobile use
established pursuant to § 212.58 of the
proposed rule.

Section 5 of E.O. 11644 also provides
that designated trails and areas are to be
well marked. The agency believes that
marking of designated roads, trails, and
areas may vary depending on the
circumstances and that consequently
some discretion is needed in the context
of marking these routes and areas.
Therefore, the agency believes that
marking of designated roads, trails, and
areas is best addressed in agency policy,
rather than regulations.

Section 212.57 Monitoring of effects
of motor vehicle use on designated
roads and trails and in designated
areas. Section 8 of E.O. 11644 and
current § 295.5 (which would be
removed by the proposed rule) require
the Forest Service to monitor the effects
of motor vehicle use on designated trails
and areas under the jurisdiction of the
Forest Service. Accordingly, § 212.57 of
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the proposed rule would provide that
for each administrative unit of the
National Forest System, the Forest
Supervisor, or other responsible official,
shall monitor the effects of motor
vehicle use on designated roads and
trails and in designated areas under the
jurisdiction of that Forest Supervisor or
other responsible official. The results of
monitoring could provide the basis for
revision or rescission of designations
made pursuant to § 212.51 of the
proposed rule, as provided in section
8(a) of E.O. 11644, or for a
determination of considerable adverse
effects for purposes of implementing a
temporary, emergency closure pursuant
to § 212.52(b)(2) of the proposed rule.

Section 212.57, like section 8 of E.O.
11644 and the current § 295.5, would
not prescribe how monitoring is to be
conducted. The agency believes that
monitoring of designated roads, trails,
and areas may vary depending on the
circumstances and that some discretion
is needed in the context of monitoring
these routes and areas. Therefore, the
agency believes that monitoring of
designated roads, trails, and areas is best
addressed in agency policy, rather than
regulations.

Part 212, New Subpart C—Snowmobile
Use

Section 212.80 Purpose and scope.
The purpose of this subpart would be to
provide for regulation of snowmobile
use on National Forest System roads
and National Forest System trails and in
areas on National Forest System lands.

Section 212.81 Snowmobile use.
Section 212.81 of the proposed rule
would preserve the authority in E.O.
11644 and E.O. 11989 and in the current
part 295 (which would be removed by
this proposed rule) to allow, restrict, or
prohibit snowmobile use on a
discretionary basis. Section 212.81(a)
and (b) would provide that snowmobile
use on National Forest System roads
and National Forest System trails and in
areas on National Forest System lands
may be allowed, restricted, or
prohibited, provided that the following
uses would be exempted from
restrictions or prohibitions on
snowmobile use:

(a) Limited administrative use by the
Forest Service;

(b) Use of any fire, military,
emergency, or law enforcement vehicle
for emergency purposes;

(c) Authorized use of any combat or
combat support vehicle for national
defense purposes;

(d) Law enforcement response to
violations of law, including pursuit; and

(e) Use and occupancy of National
Forest System lands and resources

pursuant to a written authorization
issued under Federal law or regulations.

These exemptions are found in E.O.
11644 and E.O. 11989 and in the current
part 295.

As stated previously in the discussion
of § 212.51 of the proposed rule, a
snowmobile traveling over snow results
in different and less severe impacts to
natural resource values than wheeled
motor vehicles traveling over the
ground. Consequently, in contrast to
wheeled motor vehicles, it may be
appropriate for snowmobiles to travel
off route in relatively large, dispersed
areas on National Forest System lands.

Section 212.81(c) of the proposed rule
would provide that the requirements
governing designation of National Forest
System roads, National Forest System
trails, and areas on National Forest
System lands in §§212.52 (public
involvement); 212.53 (coordination with
other governmental entities); 212.54 (as
applied to snowmobile use, revision of
restrictions and prohibitions); 212.55 (as
applied to snowmobile use, criteria for
restrictions and prohibitions); 212.56 (as
applied to snowmobile use,
identification of restrictions and
prohibitions); and 212.57 (monitoring
the effects of motor vehicle use) shall
apply to establishment of any
restrictions or prohibitions on
snowmobile use.

Revisions to Part 251—Land Uses,
Subpart B—Special Uses

Section 251.51 Definitions. Like
§212.1 of the proposed rule, the current
§251.51 contains definitions for forest
road, National Forest System road, and
National Forest System trail. However,
§251.51 lacks a definition for a road or
trail under Forest Service jurisdiction,
which is a component of the definition
for National Forest System road and
National Forest System trail. Therefore,
to make the definition in § 251.51
consistent with those in §212.1 of the
proposed rule, a definition for a road or
trail under Forest Service jurisdiction
would be added to §251.51.

Revisions to Part 261—Prohibitions,
Subpart A—General Prohibitions

Section 261.2 Definitions. The
proposed rule would revise the
definition for motor vehicle in § 261.2 to
make it consistent with the definition
for motor vehicle in § 212.1 of the
proposed rule, which excludes
wheelchairs and other mobility devices
as defined in the Americans With
Disabilities Act.

Like § 212.1 of the proposed rule, the
current § 261.2 contains definitions for
forest road or trail, National Forest
System road, and National Forest

System trail. However, § 261.2 lacks a
definition for a road or trail under
Forest Service jurisdiction, which is a
component of the definition for National
Forest System road and National Forest
System trail. To make the definitions in
§261.2 consistent with §212.1 of the
proposed rule, a definition for a road or
trail under Forest Service jurisdiction
would be added to §261.2 of the
proposed rule.

Section 261.13 Motor vehicle use.
Section 6 of E.O. 11644 requires the
Forest Service, where authorized by
law, to prescribe appropriate penalties
for violation of regulations adopted
pursuant to that E.O. and to establish
procedures for enforcement of those
regulations. Accordingly, the proposed
rule would add a new prohibition to
part 261, subpart A, for enforcement of
designations made pursuant to § 212.51
of the proposed rule. Enforcement of
designations for motor vehicle use made
pursuant to § 212.51 of the proposed
rule using a prohibition in part 261,
subpart A, would be simpler than
enforcement of restrictions and
prohibitions under the current part 295
(part 295 would be removed by this
proposed rule), which requires issuance
of an order under part 261, subpart B,
and issuance of a citation for violation
of that order. Enforcement of a
prohibition in part 261, subpart A, can
be accomplished simply through
issuance of a citation.

The prohibition in § 261.13 of the
proposed rule would not go into effect
and could not be enforced until roads,
trails, and areas have been designated
pursuant to § 212.51 of the proposed
rule, in accordance with the
requirements in proposed part 212,
subpart B, including the requirements in
the proposed rule for public input in
§212.52 and the criteria in § 212.55.
Under proposed § 261.13, after roads,
trails, and areas have been designated
pursuant to §212.51 on an
administrative unit or a ranger district
of the National Forest System, it would
be prohibited to possess or operate a
motor vehicle on National Forest
System lands in that administrative unit
or ranger district other than in
accordance with those designations,
provided that the following vehicles and
uses would be exempted from this
prohibition:

(a) Aircraft;

(b) Watercraft;

(c) Snowmobiles;

(d) Limited administrative use by the
Forest Service;

(e) Use of any fire, military,
emergency, or law enforcement vehicle
for emergency purposes;
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(f) Authorized use of any combat or
combat support vehicle for national
defense purposes;

(g) Law enforcement response to
violations of law, including pursuit;

(h) Use and occupancy of National
Forest System lands and resources
pursuant to a written authorization
issued under Federal law or regulations;
and

(i) Use of a road or trail that is not
under Forest Service jurisdiction.

These vehicles and uses are also
exempted from the designations made
pursuant to § 212.51. These exemptions
are enumerated in § 212.51(a) through
(h). The counterpart for exemption (i) is
the scope of § 212.51, which with
respect to roads and trails is limited to
designating motor vehicle use on
National Forest System roads and
National Forest System trails, i.e., forest
roads or trails under the jurisdiction of
the Forest Service. Since designations
for motor vehicle use established
pursuant to § 212.51 of the proposed
rule would not apply to roads or trails
that are not under Forest Service
jurisdiction, a prohibition enforcing
designations for motor vehicle use
established pursuant to § 212.51 of the
proposed rule would not apply to motor
vehicle use on roads or trails that are
not under Forest Service jurisdiction.

Section 261.14 Snowmobile use.
Section 6 of E.O. 11644 requires the
Forest Service, where authorized by
law, to prescribe appropriate penalties
for violation of regulations adopted
pursuant to that E.O. and to establish
procedures for enforcement of those
regulations. Accordingly, the proposed
rule would add a new prohibition to
part 261, subpart A, for enforcement of
restrictions and prohibitions regarding
snowmobile use established pursuant to
§212.81 of the proposed rule.
Enforcement of snowmobile restrictions
and prohibitions established pursuant to
§ 212.81 of the proposed rule using a
prohibition in part 261, subpart A,
would be simpler than enforcement of
restrictions and prohibitions under the
current part 295 (which would be
removed by this proposed rule), which
requires issuance of an order under part
261, subpart B, and issuance of a
citation for violation of that order.
Enforcement of a prohibition in part
261, subpart A, can be accomplished
simply through issuance of a citation.

Under proposed § 261.14, it would be
prohibited to possess or operate a
snowmobile on National Forest System
lands in violation of a restriction or
prohibition established pursuant to
proposed § 212.81, provided that the
following uses would be exempted from
this prohibition:

(a) Limited administrative use by the
Forest Service;

(b) Use of any fire, military,
emergency, or law enforcement vehicle
for emergency purposes;

(c) Authorized use of any combat or
combat support vehicle for national
defense purposes;

(d) Law enforcement response to
violations of law, including pursuit;

(e) Use and occupancy of National
Forest System lands and resources
pursuant to a written authorization
issued under Federal law or regulations;
and

(f) Use of a road or trail that is not
under Forest Service jurisdiction.

These uses are also exempted from
the restrictions and prohibitions
established pursuant to § 212.81 of the
proposed rule. Exemptions (a) through
(e) are enumerated in § 212.81(b). The
counterpart for exemption (f) is the
scope of § 212.81(a), which with respect
to roads and trails is limited to
establishing restrictions or prohibitions
on snowmobile use on National Forest
System roads and National Forest
System trails, such as, forest roads or
trails under the jurisdiction of the Forest
Service. Since restrictions and
prohibitions on snowmobile use
established pursuant to § 212.81 of the
proposed rule would not apply to
snowmobile use on roads or trails that
are not under Forest Service
jurisdiction, a prohibition enforcing
restrictions and prohibitions on
snowmobile use established pursuant to
§212.81 of the proposed rule would not
apply to snowmobile use on roads or
trails that are not under Forest Service
jurisdiction.

Removal of Part 295—Use of Motor
Vehicles Off National Forest System
Roads

Part 295 would be removed, as its
provisions, with the exception of
§ 295.6, requiring annual review of
motor vehicle management plans and
temporary designations, would be
integrated into part 212, subpart B, of
the proposed rule. Section 295.6 would
not be retained because it has no
antecedent in E.O. 11644 or E.O. 11989
and inappropriately removes discretion
from the responsible official to
determine how often to review
designations of roads, trails, and areas
for motor vehicle use.

Proposed part 212, subpart B, would
provide more consistency in
management of motor vehicle use than
the current part 295. In contrast to the
current part 295, which allows for a
patchwork of restrictions and
prohibitions on motor vehicle use on
National Forest System lands, proposed

part 212, subpart B, would require
designation of National Forest System
roads, National Forest System trails, and
areas on National Forest System lands
for motor vehicle use.

In addition, designations made
pursuant to proposed part 212, subpart
B, would be broader than any
restrictions or prohibitions
implemented pursuant to the current
part 295 because designations made
pursuant to part 212, subpart B, would
apply to motor vehicle use on National
Forest System roads, as well as off
National Forest System roads.

Regulatory Certifications
Environmental Impact

This proposed rule would require
development at the field level, with
public input, of a designated system for
motor vehicle use on National Forest
System roads and trails and in areas on
National Forest System lands. The
proposed rule would have no effect on
the ground until designations of roads,
trails, and areas are completed at the
field level, with opportunity for public
involvement. Section 31b of Forest
Service Handbook 1909.15 (57 FR
43180, September 18, 1992) excludes
from documentation in an
environmental assessment or
environmental impact statement “rules,
regulations, or policies to establish
Service-wide administrative procedures,
program processes, or instructions.” The
agency’s conclusion is that this
proposed rule falls within this category
of actions and that no extraordinary
circumstances exist which would
require preparation of an environmental
assessment or environmental impact
statement.

Regulatory Impact

This proposed rule has been reviewed
under USDA procedures and Executive
Order (E.O.) 12866 on regulatory
planning and review. The Office of
Management and Budget (OMB) has
determined that this proposed rule is
not significant for purposes of E.O.
12866. This proposed rule would not
have an annual effect of $100 million or
more on the economy, nor would it
adversely affect productivity,
competition, jobs, the environment,
public health and safety, or State and
local governments. This proposed rule
would not interfere with any action
taken or planned by another agency, nor
would it raise new legal or policy
issues. Finally, this proposed rule
would not alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
beneficiaries of such programs.
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Accordingly, this proposed rule is not
subject to OMB review under E.O.
12866.

Regulatory Flexibility Act Analysis

This proposed rule has been
considered in light of the Regulatory
Flexibility Act (5 U.S.C. 602 et seq.).
The proposed rule would not have any
effect on small entities as defined by the
Regulatory Flexibility Act. The
proposed rule would require
development at the field level, with
public input, of a designated system for
motor vehicle use on National Forest
System roads and trails and in areas on
National Forest System lands. The
proposed rule would not directly affect
small businesses, small organizations,
and small governmental jurisdictions.
Therefore, the agency has determined
that this proposed rule would not have
a significant economic impact on a
substantial number of small entities
pursuant to the Regulatory Flexibility
Act because it would not impose
recordkeeping requirements on them; it
would not affect their competitive
position in relation to large entities; and
it would not affect their cash flow,
liquidity, or ability to remain in the
market.

No Takings Implications

This proposed rule has been analyzed
in accordance with the principles and
criteria contained in E.O. 12630. It has
been determined that this rule would
not pose the risk of a taking of private

property.
Civil Justice Reform

This proposed rule has been reviewed
under E.O. 12988 on civil justice reform.
After adoption of this proposed rule, (1)
all State and local laws and regulations
that conflict with this rule or that
impede its full implementation would
be preempted; (2) no retroactive effect
would be given to this final rule; and (3)
it would not require administrative
proceedings before parties may file suit
in court challenging its provisions.

Federalism and Consultation and
Coordination With Indian Tribal
Governments

The agency has considered this
proposed rule under the requirements of
E.O. 13132 on federalism, and has
determined that the proposed rule
conforms with the federalism principles
set out in this E.O.; would not impose
any compliance costs on the States; and
would not have substantial direct effects
on the States, the relationship between
the Federal government and the States,
or the distribution of power and
responsibilities among the various

levels of government. Therefore, the
agency has determined that no further
assessment of federalism implications is
necessary.

Moreover, this proposed rule would
not have Tribal implications as defined
by E.O. 13175, Consultation and
Coordination With Indian Tribal
Governments, and therefore advance
consultation with Tribes is not required.

Energy Effects

This proposed rule has been reviewed
under E.O. 13211 of May 18, 2001,
Actions Concerning Regulations That
Significantly Affect the Energy Supply.
It has been determined that this
proposed rule would not constitute a
significant energy action as defined in
the E.O.

Unfunded Mandates

Pursuant to Title II of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1531-1538), which the President signed
into law on March 22, 1995, the agency
has assessed the effects of this proposed
rule on State, local, and Tribal
governments and the private sector.
This proposed rule would not compel
the expenditure of $100 million or more
by any State, local, or Tribal government
or anyone in the private sector.
Therefore, a statement under section
202 of the act is not required.

Controlling Paperwork Burdens on the
Public

This proposed rule does not contain
any recordkeeping or reporting
requirements or other information
collection requirements as defined in 5
CFR part 1320 that are not already
required by law or not already approved
for use. Accordingly, the review
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.) and
its implementing regulations at 5 CFR
part 1320 do not apply.

List of Subjects
36 CFR Part 212

Highways and roads, National forests,
Public lands—rights-of-way, and
Transportation.

36 CFR Part 251

Administrative practice and
procedure, Electric power, National
forests, Public lands rights-of-way,
Reporting and recordkeeping
requirements, Water resources.

36 CFR Part 261
Law enforcement, National forests.
36 CFR Part 295

National forests, Traffic regulations.

Therefore, for the reasons set out in
the preamble, the Forest Service
proposes to amend part 212, subpart B
of part 251, and subpart A of part 261
and to remove part 295 of title 36 of the
Code of Federal Regulations as follows:

PART 212—TRAVEL MANAGEMENT

§§212.1 through 212.21
subpart A]

1. Sections 212.1 through 212.21 are
designated as Subpart A—
Administration of the Forest
Transportation System, and the
authority citation for part 212 is
designated as the authority citation for
subpart A and continues to read as
follows:

Authority: 16 U.S.C. 551; 23 U.S.C. 205.

2. The heading for part 212 is revised
to read as set forth above.

3. Amend §212.1 as follows:

a. In alphabetical order, add the
following definitions: administrative
unit; area; designated road, trail, or
area; forest road or trail; forest
transportation system; motor vehicle;
National Forest System road; National
Forest System trail; road or trail under
Forest Service jurisdiction; snowmobile;
temporary road or trail; trail; travel
management atlas; unauthorized or
unclassified road or trail; and use map;
and

b. Revise the definition for forest
transportation atlas and road, and
remove the definitions for classified
road, temporary road, and unclassified
road.

The additions and revisions read as
follows:

[Designated as

§212.1 Definitions.

Administrative unit. A national forest,
a national grassland, Land Between the
Lakes, Lake Tahoe Basin Management
Unit, or Midewin National Tallgrass
Prairie.

Area. A discrete, specifically
delineated space that is smaller than a

ranger district.
* * * * *

Designated road, trail, or area. A
National Forest System road, a National
Forest System trail, or an area on
National Forest System lands that is
designated for motor vehicle use
pursuant to §212.51 in a use map

contained in a travel management atlas.
* * * * *

Forest road or trail. A road or trail
wholly or partly within or adjacent to
and serving the National Forest System
that the Forest Service determines is
necessary for the protection,
administration, and utilization of the
National Forest System and the use and
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development of its resources, and that is
included in a forest transportation atlas.
Forest transportation atlas. A display
of the system of roads, trails, and
airfields of an administrative unit of the
National Forest System that consists of
the geospatial, tabular, and other data
that support resource management
activities and analysis associated with
resource management goals in the

applicable land management plan.

Forest transportation system. The
system of National Forest System roads,
National Forest System trails, and
airfields on National Forest System
lands that are included in a forest

transportation atlas.
* * * * *

Motor vehicle. Any vehicle which is
self-propelled, other than:

(1) A vehicle operated on rails; and

(2) Any wheelchair or mobility
device, including one that is battery-
powered, that is designed solely for use
by a mobility-impaired person for
locomotion, and that is suitable for use

in an indoor pedestrian area.
* * * * *

National Forest System road. A forest
road under the jurisdiction of the Forest
Service.

National Forest System trail. A forest
trail under the jurisdiction of the Forest
Service.

* * * * *

Road. A motor vehicle route over 50
inches wide, unless identified and
managed as a trail. A road may be a
forest road, a temporary road, or an

unauthorized or unclassified road.
* * * * *

Road or trail under Forest Service
jurisdiction. For the purposes only of
the definitions of National Forest
System road and National Forest System
trail, a road or trail located on National
Forest System lands, other than a road
or trail:

(1) Which has been authorized by a
legally documented right-of-way held by
a State, County, or local public road
authority; or

(2) Which an authorized officer has
ascertained, for administrative purposes
and based on available evidence, is
within a public right-of-way for a
highway, such as a right-of-way for a
highway pursuant to R.S. 2477 (43
U.S.C. 932, repealed Oct. 21, 1976).

* * * * *

Snowmobile. A motor vehicle that is
designed exclusively for use over snow
and that runs on a track or tracks and/
or a ski or skis.

Temporary road or trail. A road or
trail necessary for emergency operations

or authorized by contract, permit, lease,
or other written authorization that is not
a forest road or a forest trail and that is
not included in a forest transportation
atlas.

Trail. A route 50 inches or less in
width or a route over 50 inches wide
that is identified and managed as a trail.
A trail may be a forest trail, a temporary
trail, or an unauthorized or unclassified
trail.

Travel management atlas. An atlas
that includes a forest transportation
atlas and a use map.

Unauthorized or unclassified road or
trail. A road or trail that is not a forest
road or trail or a temporary road or trail
and that is not included in a forest
transportation atlas.

Use map. A map reflecting designated
roads, trails, and areas on an
administrative unit or a ranger district
of the National Forest System that is
part of a travel management atlas.

4. Amend § 212.2 by revising
paragraph (a), redesignating paragraph
(b) as (d), and adding new paragraphs
(b) and (c) to read as follows:

§212.2 Forest transportation program.

(a) Travel management atlas. For each
administrative unit of the National
Forest System, the Forest Supervisor or
other responsible official must develop
and maintain a travel management atlas,
which is to be available to the public at
the headquarters of that administrative
unit.

(b) Forest transportation atlas. A forest
transportation atlas may be updated to
reflect new information on the existence
and condition of roads, trails, and
airfields of the administrative unit. A
forest transportation atlas does not
contain inventories of temporary roads,
which are tracked by the project or
activity authorizing the temporary road.
The content and maintenance
requirements for a forest transportation
atlas are identified in the Forest Service
directive system (§ 200.1).

(c) Program of work for the forest
transportation system. A program of
work for the forest transportation system
shall be developed each fiscal year in
accordance with procedures prescribed
by the Chief.

* * * * *

5. Revise §212.5 as follows:

a. Revise paragraphs (a)(1) and
(a)(2)(ii);

b. Revise the heading for paragraph (c)
to read “Cost recovery on National
Forest System roads”’; and

c. Revise the heading for paragraph
(d) to read ‘“Maintenance and
reconstruction of National Forest
System roads by users.”

§212.5 Road system management.

(a) Traffic rules. * * *

(1) General. Traffic on roads is subject
to State traffic laws where applicable
except when in conflict with
designations established under subpart
B of this part or with the rules at 36 CFR
part 261.

(2) Specific. * * *

(ii) Roads, or segments thereof, may
be restricted to use by certain classes of
vehicles or types of traffic as provided
in 36 CFR part 261. Classes of vehicles
may include but are not limited to
distinguishable groupings such as
passenger cars, buses, trucks,
motorcycles, automobiles, 4-wheel drive
vehicles, off-highway vehicles and
trailers. Types of traffic may include,
but are not limited to, groupings such as
commercial hauling, recreation, and
administrative.

* * * * *

6. Revise the paragraph heading for
§212.7(a) to read as follows:

§212.7. Access procurement by the United
States.

(a) Existing or proposed National
Forest System roads which are or will
be part of a system of a State, county,
or other local subdivision.

* * * * *

7. Revise §212.10(d) to read as
follows:

§212.10 Maximum economy National
Forest System roads.
* * * * *

(d) By a combination of these
methods, provided that where roads are
to be constructed at a higher standard
than the standard, consistent with
applicable environmental laws and
regulations, that is sufficient for
harvesting and removal of National
Forest timber and other products
covered by a particular sale, the
purchaser of the timber and other
products shall not be required to bear
the part of the cost necessary to meet the
higher standard, and the Chief may
make such arrangements to achieve this
end as may be appropriate.

§212.20 [Removed]

8. Remove and reserve §212.20.
9. Add a new subpart B to read as
follows:

Subpart B—Designation of Roads,
Trails, and Areas for Motor Vehicle Use

Sec.

212.50 Purpose and scope; definitions.

212.51 Designation of roads, trails, and
areas.

212.52 Public involvement in the
designation process.
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212.53 Coordination with Federal, State,
county, and other local governmental
entities and tribal governments.

212.54 Revision of designations.

212.55 Criteria for designation of roads,
trails, and areas.

212.56 Identification of designated roads,
trails, and areas.

212.57 Monitoring of effects of motor
vehicle use on designated roads and
trails and in designated areas.

Authority: 7 U.S.C. 1011(f); 16 U.S.C. 551;
E.O. 11644, 37 FR 2877, 3 CFR, 1971-1975
Comp., p. 666, 11989, 42 FR 26959, 3 CFR,
1977 Comp., p. 120.

§212.50 Purpose and scope; definitions.

(a) The purpose of this subpart is to
provide for a system of National Forest
System roads, National Forest System
trails, and areas on National Forest
System lands that are designated for
motor vehicle use. After these roads,
trails, and areas are designated, motor
vehicle use, including the class of
vehicle and time of year, not in
accordance with these designations is
prohibited by 36 CFR 261.13. Motor
vehicle use off designated roads and
trails and outside designated areas is
prohibited by 36 CFR 261.13.

(b) For definitions of terms used in
this subpart, refer to § 212.1 in subpart
A of this part.

§212.51
areas.

Motor vehicle use on National Forest
System roads, on National Forest
System trails, and in areas on National
Forest System lands shall be designated
by vehicle class and, if appropriate, by
time of year by the responsible official
on administrative units or ranger
districts of the National Forest System,
provided that the following vehicles and
uses are exempted from these
designations:

(a) Aircraft;

(b) Watercraft;

(c) Snowmobiles (see §212.81);

(d) Limited administrative use by the
Forest Service;

(e) Use of any fire, military,
emergency, or law enforcement vehicle
for emergency purposes;

(f) Authorized use of any combat or
combat support vehicle for national
defense purposes;

(g) Law enforcement response to
violations of law, including pursuit; and

(h) Use and occupancy of National
Forest System lands and resources
pursuant to a written authorization
issued under Federal law or regulations.

Designation of roads, trails, and

§212.52 Public involvement in the
designation process.

(a) General. The public shall be
allowed to participate in the process of
designating National Forest System

roads, National Forest System trails, and
areas on National Forest System lands
and revising those designations
pursuant to this subpart. Advance
notice shall be given to allow for public
comment on proposed designations and
revisions.

(b) Absence of public involvement in
temporary, emergency closures. (1)
General. Nothing in this section shall
alter or limit the authority to implement
temporary, emergency closures pursuant
to 36 CFR part 261, subpart B, without
advance public notice to provide short-
term resource protection or to protect
public health and safety.

(2) Temporary, emergency closures
based on a determination of
considerable adverse effects. If, based on
monitoring pursuant to § 212.57, the
Forest Supervisor or other responsible
official determines that motor vehicle
use on a National Forest System road or
National Forest System trail or in an
area on National Forest System lands is
causing or will cause considerable
adverse effects on public safety or soil,
vegetation, wildlife, wildlife habitat, or
cultural or historic resources associated
with that road, trail, or area, the Forest
Supervisor or other responsible official
shall immediately close that road, trail,
or area to motor vehicle use until the
official determines that such adverse
effects have been mitigated or
eliminated and that measures have been
implemented to prevent future
recurrence.

§212.53 Coordination with Federal, State,
county, and other local governmental
entities and tribal governments.

The Forest Supervisor or other
responsible official shall coordinate
with appropriate Federal, State, County,
and other local governmental entities
and Tribal governments when
designating National Forest System
roads, National Forest System trails and
areas on National Forest System lands
pursuant to this subpart.

§212.54 Revision of designations.

Designations of National Forest
System roads, National Forest System
trails, and areas on National Forest
System lands pursuant to § 212.51 may
be revised as needed to meet changing
conditions. Revisions of designations
shall be made in accordance with the
requirements for public involvement in
§212.52 and the criteria in § 212.55, and
shall be reflected on a use map pursuant
to §212.56.

§212.55 Criteria for designation of roads,
trails, and areas.

(a) General criteria for designation of
National Forest System roads, National
Forest System trails, and areas on

National Forest System lands. In
designating National Forest System
roads, National Forest System trails, and
areas on National Forest System lands
for motor vehicle use, the responsible
official shall consider protection of
National Forest System resources,
promotion of public safety, provision of
recreational opportunities, access needs,
minimization of conflicts among uses of
National Forest System lands, the need
for maintenance and administration of
roads, trails, and areas that would arise
if the uses under consideration are
designated; and the availability of
resources for that maintenance and
administration.

(b) Specific criteria for designation of
trails and areas. In addition to the
criteria in paragraph (a) of this section,
in designating National Forest System
trails and areas on National Forest
System lands, the responsible official
shall consider effects on the following,
with the objective of minimizing:

(1) Damage to soil, watershed,
vegetation, and other forest resources;

(2) Harassment of wildlife and
significant disruption of wildlife
habitats;

(3) Conflicts between motor vehicle
use and existing or proposed
recreational uses of National Forest
System lands or neighboring Federal
lands; and

(4) Conflicts among different classes
of motor vehicle uses of National Forest
System lands or neighboring Federal
lands.

In addition, the responsible official
shall consider:

(5) Compatibility of motor vehicle use
with existing conditions in populated
areas, taking into account sound,
emissions, and other factors; and

(6) Consistency with trail
management objectives.

(c) Specific criteria for designation of
roads. In addition to the criteria in
paragraph (a) of this section, in
designating National Forest System
roads, the responsible official shall be
consistent with:

(1) Speed, volume, composition, and
distribution of traffic on roads; and

(2) Consistency with road
management objectives.

(d) Rights of access. In making
designations pursuant to this subpart,
the responsible official shall take into
account:

(1) Valid existing rights;

(2) The provisions concerning rights
of access in sections 811 and 1110(a) of
the Alaska National Interest Lands
Conservation Act (16 U.S.C. 3121 and
3170(a), respectively); and
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(3) The rights of use of National Forest
System roads and trails under
§212.6(b).

(e) Congressionally designated
wilderness areas and primitive areas.
National Forest System roads, National
Forest System trails, and areas on
National Forest System lands in
Congressionally designated wilderness
areas or primitive areas shall not be
designated for motor vehicle use
pursuant to this section, unless, in the
case of wilderness areas, motor vehicle
use is authorized by the applicable
enabling legislation for those areas.

§212.56 Identification of designated
roads, trails, and areas.

Designated roads, trails, and areas
shall be identified in a use map as
defined in § 212.1 of this part. Use maps
shall be made available to the public at
the headquarters of corresponding
administrative units of the National
Forest System. The use maps shall
specify the classes of vehicles and, if
appropriate, the times of year for which
use is designated.

§212.57 Monitoring of effects of motor
vehicle use on designated roads and trails
and in designated areas.

For each administrative unit of the
National Forest System, the Forest
Supervisor or other responsible official
shall monitor the effects of motor
vehicle use on designated roads and
trails and in designated areas under the
jurisdiction of that Forest Supervisor or
other responsible official.

10. Add a new subpart C to read as
follows:

Subpart C—Snowmobile Use

212.80 Purpose and scope; definitions.
212.81 Snowmobile use.

Authority: 7 U.S.C. 1011(f); 16 U.S.C. 551;
E.O. 11644, 37 FR 2877, 3 CFR, 1971-1975
Comp., p. 666, 11989, 42 FR 26959, 3 CFR,
1977 Comp., p. 120.

§212.80 Purpose and scope; definitions.

(a) The purpose of this subpart is to
provide for regulation of snowmobile
use on National Forest System roads
and National Forest System trails and in
areas on National Forest System lands.

(b) For definitions of terms used in
this subpart, refer to § 212.1 in subpart
A of this part.

§212.81 Snowmobile use.

(a) General. Snowmobile use on
National Forest System roads and
National Forest System trails and in
areas on National Forest System lands
may be allowed, restricted, or
prohibited.

(b) Exemptions from restrictions and
prohibitions. The following uses are

exempted from restrictions and
prohibitions on snowmobile use:

(1) Limited administrative use by the
Forest Service;

(2) Use of any fire, military,
emergency, or law enforcement vehicle
for emergency purposes;

(3) Authorized use of any combat or
combat support vehicle for national
defense purposes;

(4) Law enforcement response to
violations of law, including pursuit; and

(5) Use and occupancy of National
Forest System lands and resources
pursuant to a written authorization
issued under Federal law or regulations.

(c) Establishment of restrictions and
prohibitions. The requirements
governing designation of National Forest
System roads, National Forest System
trails, and areas on National Forest
System lands in §§212.52 through
212.57 shall apply to establishment of
any restrictions or prohibitions on
snowmobile use.

PART 251—LAND USES
Subpart B—Special Uses

11. Revise the authority citation for
part 251, subpart B, to read as follows:

Authority: 7 U.S.C. 1011(f); 16 U.S.C. 460/—
6a, 460/1-6d, 472, 497b, 497c, 551, 580d,
1134, 3210; 30 U.S.C. 185; 43 U.S.C. 1740,
1761-1771.

12. Add a definition to § 251.51 for
road or trail under Forest Service
jurisdiction, in alphabetical order, to
read as follows:

§251.51 Definitions.

* * * * *

Road or trail under Forest Service
jurisdiction. For the purposes only of
the definitions of National Forest
System road and National Forest System
trail, a road or trail located on National
Forest System lands, other than a road
or trail:

(1) Which has been authorized by a
legally documented right-of-way held by
a State, County, or local public road
authority; or

(2) Which an authorized officer has
ascertained, for administrative purposes
and based on available evidence, is
within a public right-of-way for a
highway, such as a right-of-way for a
highway pursuant to R.S. 2477 (43
U.S.C. 932, repealed Oct. 21, 1976).

* * * * *

PART 261—PROHIBITIONS
13. The authority citation for part 261
continues to read as follows:

Authority: 7 U.S.C. 1011(f); 16 U.S.C. 460]1-
6d, 472, 551, 620(f), 1133(c)—(d)(1), 1246(i).

14. Revise the definition for motor
vehicle in § 261.2 and add a definition
for road or trail under Forest Service
jurisdiction, in alphabetical order, to
read as follows:

§261.2 Definitions.
* * * * *

Motor vehicle means any vehicle
which is self-propelled, other than:

(1) A vehicle operated on rails; and

(2) Any wheelcphair or mobility
device, including one that is battery-
powered, that is designed solely for use
by a mobility-impaired person for
locomotion and that is suitable for use
in an indoor pedestrian area.

Road or trail under Forest Service
jurisdiction. For purposes only of the
definitions of National Forest System
road and National Forest System trail, a
road or trail located on National Forest
System lands, other than a road or trail:

(1) Which has been authorized by a
legally documented right-of-way held by
a State, County, or local public road
authority; or

(2) Which an authorized officer has
ascertained, for administrative purposes
and based on available evidence, is
within a public right-of-way for a
highway, such as a right-of-way for a
highway pursuant to R.S. 2477 (43
U.S.C. 932, repealed Oct. 21, 1976).

* * * * *

§§261.13 through 261.21
§§261.15 through 261.23]

15. Redesignate §§ 261.13 through
261.21 as §§261.15 through 261.23 and
add new §§261.13 and 261.14 to read as
follows:

[Redesignated as

§261.13 Motor vehicle use.

After National Forest System roads,
National Forest System trails, and areas
on National Forest System lands have
been designated pursuant to 36 CFR
212.51 on an administrative unit or a
ranger district of the National Forest
System, it is prohibited to possess or
operate a motor vehicle on National
Forest System lands in that
administrative unit or ranger district
other than in accordance with those
designations, provided that the
following vehicles and uses are
exempted from this prohibition:

(a) Aircraft;

(b) Watercraft;

(c) Snowmobiles;

(d) Limited administrative use by the
Forest Service;

(e) Use of any fire, military,
emergency, or law enforcement vehicle
for emergency purposes;

(f) Authorized use of any combat or
combat support vehicle for national
defense purposes;



Federal Register/Vol. 69, No. 135/ Thursday, July 15, 2004 /Proposed Rules

42395

(g) Law enforcement response to
violations of law, including pursuit;

(h) Use and occupancy of National
Forest System lands and resources
pursuant to a written authorization
issued under Federal law or regulations;
and

(i) Use of a road or trail that is not
under Forest Service jurisdiction.

§261.14 Snowmobile use.

It is prohibited to possess or operate
a snowmobile on National Forest
System lands in violation of a restriction
or prohibition established pursuant to
36 CFR part 212, subpart C, provided
that the following uses are exempted
from this section:

(a) Limited administrative use by the
Forest Service;

(b) Use of any fire, military,
emergency, or law enforcement vehicle
for emergency purposes;

(c) Authorized use of any combat or
combat support vehicle for national
defense purposes;

(d) Law enforcement response to
violations of law, including pursuit;

(e) Use and occupancy of National
Forest System lands and resources
pursuant to a written authorization
issued under Federal law or regulations;
and

(f) Use of a road or trail that is not
under Forest Service jurisdiction.

PART 295—[REMOVED]

16. Remove part 295.

Dated: July 7, 2004.
Dale N. Bosworth,
Chief.
[FR Doc. 04-15775 Filed 7-14—04; 8:45 am|
BILLING CODE 3410-11-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261
[SW-FRL-7786-6]

Hazardous Waste Management
System; Proposed Exclusion for
Identifying and Listing Hazardous
Waste

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule and request for
comment.

SUMMARY: The EPA (also, ‘the Agency’
or ‘we’) is proposing to grant a petition
submitted by the United States
Department of Energy, Richland
Operations Office (DOE-RL) to exclude
(or ‘delist’) from regulation as listed
hazardous waste certain mixed waste

(‘petitioned waste’) that are treated at
the 200 Area Effluent Treatment Site
(200 Area ETF) on the Hanford Facility,
Richland, Washington.

The Agency proposes to conditionally
grant the exclusion based on an
evaluation of waste stream-specific and
treatment process information provided
by the DOE-RL. These proposed
decisions, if finalized, would
conditionally exclude the petitioned
waste from the requirements of
hazardous waste regulations under the
Resource Conservation and Recovery
Act (RCRA) of 1976 as amended.

If today’s proposal is finalized, we
will have concluded that DOE-RL’s
petitioned waste does not meet any of
the criteria under which the wastes
were originally listed, and that there is
no reasonable basis to believe other
factors exist which could cause the
waste to be hazardous.

DATES: Comments. We will accept
public comments on this proposed
decision until August 30, 2004. We will
stamp comments postmarked after the
close of the comment period as ‘late’.
These ‘late’ comments might not be
considered in formulating a final
decision.

ADDRESSES: Comments. Please send two
copies of your comments to Dave
Bartus, EPA Region 10, 1200 6th
Avenue, MS WCM-127, Seattle, WA
98101. Electronic comments can be e-
mailed to bartus.dave@epa.gov.
Request for Public Hearing. Your
request for a hearing must reach EPA by
July 30, 2004. The request must contain
the information prescribed in section
260.20(d). Any person can request a
hearing on this proposed decision by
filing a written request with Rick
Albright, Director, Office of Air, Waste
and Toxics, EPA Region 10, 1200 6th
Ave., MS OAR-107, Seattle, WA 98101.
Docket. The RCRA regulatory docket
for this proposed rule is maintained by
EPA, Region 10. You may examine
docket materials at the EPA Region 10
library, 1200 6th Avenue, Seattle, WA
98101, (206) 553—1289, during the hours
from 9 a.m. to 4 p.m., Monday through
Friday, excluding Federal holidays.
Copies of the docket are available for
review at the following Hanford Site
Public Information Repository locations:
University of Washington, Suzzallo
Library, Government Publications
Division, Box 352900, Seattle, WA
98195-2900, (206) 543—4664. Contact:
Eleanor Chase,
echase@u.washington.edu, (206) 543—
4664.
Gonzaga University, Foley Center, East
502 Boone, Spokane, WA 99258—
0001, (509) 323-5806. Contact:

Connie Scarppelli,
carter@its.gonzaga.edu.

Portland State University, Branford
Price Millar Library, 934 SW
Harrison, Portland, OR 97207-1151,
(503) 725-3690. Contact: Michael
Bowman, bowman@lIib.pdx.edu.

U.S. DOE Public Reading Room,
Washington State University-TG, CIC
Room 101L, 2770 University Drive,
Richland, WA 99352, (509) 372—-7443.
Contact: Janice Parthree,
reading_room@pnl.gov.

Copies of material in the regulatory
docket can be obtained by contacting
the Hanford Site Administrative Record
via mail, phone, fax, or e-mail:

Address: Hanford Site Administrative
Record, PO Box 1000, MSIN H6-08,
2440 Stevens Center Place, Richland,
WA 99352, (509) 376—2530. E-mail:
Debra_A_Debbie_Isom@rl.gov.

FOR FURTHER INFORMATION CONTACT: For
technical information concerning this
document, contact Dave Bartus, EPA,
Region 10, 1200 6th Avenue, MS WCM
127, Seattle, WA 98101, telephone (206)
553—-2804, or via e-mail at
bartus.dave@epa.gov.

SUPPLEMENTARY INFORMATION: The
information in this section is organized
as follows:

I. Overview Information

A. What action is EPA proposing?

B. Why is EPA proposing to approve these
delistings?

C. How will DOE RL manage the petitioned
waste if delisted?

D. When would EPA finalize the proposed
delisting exclusions?

II. Background

A. What laws and regulations give EPA the
authority to delist wastes?

B. How would this action affect the States?

III. EPA’s Evaluation of the Waste
Information and Data for Liquid Effluent
Waste

A. What waste did DOE RL petition EPA
to delist and how is the waste generated?

B. What information and analyses did DOE
RL submit to support these petitions?

C. How did EPA evaluate the risk of
delisting this waste?

D. What delisting levels are EPA
proposing?

E. What other factors did EPA consider in
its evaluation?

F. What did EPA conclude about DOE-RL’s
analysis?

G. What must DOE RL do to demonstrate
compliance with the proposed
exclusion?

H. How must DOE RL manage the delisted
waste for disposal?

I. How must DOE RL operate the treatment
unit?

J. What must DOE RL do if the process
changes?

K. What data must DOE RL submit?

L. What happens if DOE RL fails to meet
the conditions of the exclusion?



42396

Federal Register/Vol. 69, No. 135/ Thursday, July 15, 2004 /Proposed Rules

M. What is EPA’s final evaluation of this
delisting petition?

N. Relationship between today’s proposed
action and compliance LDR treatment
standards.

IV. Statutory and Executive Order Reviews

A. Executive Order 12866

B. Paperwork Reduction Act

C. Regulatory Flexibility

D. Unfunded Mandates Reform Act

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination with Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children from Environmental Health and
Safety Risks

H. Executive Order 13211: Actions That

Significantly Affect Energy Supply,
Distribution, or Use

. National Technology Transfer and
Advancement Act

. Executive Order 12898: Federal Actions
to Address Environmental Justice in
Minority Populations and Low Income
Populations

—

~—

1. Overview Information
A. What Action Is EPA Proposing?

The EPA is proposing a delisting
action related to mixed ! waste managed
or generated by the 200 Area ETF on the
Hanford Facility in Richland,
Washington. The action relates to
treated liquid effluents produced by the
200 Area ETF, which were first delisted
in June 1995. A description of the
wastewater influent to the 200 Area ETF
considered in the original delisting, and
how the original delisting was
developed, may be found in the original
proposed rule (60 FR 6054, February 1,
1995). EPA is proposing to modify this
existing delisting by increasing the
annual quantity of waste delisted to
conform to the expected full treatment
capacity of the 200 Area ETF and by
expanding the list of constituents
associated with hazardous waste
number F039 (multisource leachate) for
which 200 Area ETF treated effluent is
delisted, from the current F001 to F005
constituents to all constituents for
which F039 waste is listed.2 This
change will allow ETF to fulfill its
anticipated future missions, which

1 Mixed waste is defined as waste that contains
both hazardous waste subject to the requirements of
Resource Conservation and Recovery Act (RCRA) of
1976 as amended, and source, special nuclear, or
by-product material subject to the requirements of
the Atomic Energy Act (AEA) [See 42 United States
Code (U.S.C.) 6903 (41), added by the Federal
Facility Compliance Act (FFCA) of 1992].

2Today’s proposal is not modifying the list of
constituents for which F039 multisource leachate is
listed. At the time of the original delisting, DOE-
RL did not expect to manage F039 wastes at the 200
Area ETF from sources other than FO01-F005
wastes. Therefore, the original 200 Area ETF
delisting excluded only F039 wastes from F001—
F005 sources.

include treating mixed wastewaters
from a number of additional sources
beyond 242-A Evaporator process
condensate (PC) upon which the
original delisting was based. Finally,
EPA is proposing to expand the list of
hazardous waste numbers for which
treated effluent is delisted to include
certain wastewater forms of U- and P-
listed wastes. In particular, these U- and
P-listed waste numbers are those whose
chemical constituents are included in
the list of hazardous constituents for
which F039 was listed (see 40 CFR part
261, appendix VII). This latter addition
is intended to accommodate possible
management of U- and P-listed
wastewaters from spill cleanup or
decontamination associated with
management of these wastes at the
Central Waste Complex (CWC) or other
storage facilities. These spill cleanup
wastes include exactly the same
constituents that will eventually
contribute to F039 when the source
wastes are land disposed, so today’s
analysis of expanding the 200 Area ETF
treated effluent to include F039 applies
equally to the wastewater forms of the
same chemical constituents in their U-
and P-listed waste forms. This action
will allow the 200 Area ETF to fulfill an
expanded role in supporting Hanford
Facility cleanup actions beyond those
activities considered in the 1995
delisting rulemaking. Further details of
how hazardous waste numbers are
applied to 200 Area ETF treated effluent
can be found in section II.A of today’s
proposal. Further details about 200 Area
ETF treated effluent and how it is
generated can be found in section III.A

The DOE-RL petitioned EPA to
exclude (delist) treated liquid effluent
from the treatment of liquid mixed
waste at the 200 Area ETF because
DOE-RL believes that the petitioned
waste does not meet the RCRA criteria
for which EPA originally listed the
petitioned waste. The DOE-RL also
believes there are no additional
constituents or factors that could cause
the waste to be a hazardous waste or
warrant retaining the waste as
hazardous waste.

Based on our review described in
today’s proposal, we agree with the
petitioner that the identified treated
liquid effluents are non-hazardous with
respect to the original listing criteria.
Furthermore, we find no additional
constituents or factors that could cause
the waste stream to be a hazardous
waste or warrant retaining the waste as
a hazardous waste. If our review had
found that the waste remained a
hazardous waste based on the factors for
which the waste originally was listed, or
if we found additional constituents or

factors that could cause either waste
stream to be a hazardous waste or
warrant retaining the waste as a
hazardous waste we would have
proposed to deny the petition. It is
important to note that even if the waste
becomes delisted, the DOE-RL remains
responsible for complying with the
Atomic Energy Act (AEA), as the treated
effluents will generally remain regulated
as low-level radioactive wastes. Further,
disposal of the treated liquid effluent on
site is regulated by the Washington State
Department of Ecology (Ecology) under
the authority of WAC 173-216. Further
details of how treated effluent will be
managed if excluded under today’s
proposal may be found in section 1.C
below.

B. Why Is EPA Proposing To Approve
These Delistings?

We believe that the petitioned waste
should be conditionally delisted
because the waste, when managed in
accordance with today’s proposed
conditions, do not meet the criteria for
which the wastes originally were listed
and the waste do not contain other
constituents or factors that could cause
the waste stream to be a hazardous
waste or warrant retaining the waste as
a hazardous waste. Our proposed
decision to delist the petitioned waste is
based on information submitted by
DOE-RL, including the description of
the wastewaters managed by the ETF
and their original generating sources,
the ETF treatment processes, and the
analytical data characterizing
performance of the 200 Area ETF.

In reviewing this petition, we
considered the original listing criteria
and the additional factors required by
the Hazardous and Solid Waste
Amendments (HSWA) of 1984. [See 42
U.S.C. 6921(f), and 40 CFR 260.22 (d)(2)
through (4)]. These factors included (1)
whether the waste are considered
acutely toxic; (2) the toxicity of the
constituents; (3) the concentration of the
constituents in the waste; (4) the
tendency of the hazardous constituents
to migrate and to bioaccumulate; (5)
persistence of the constituents in the
environment once released from the
waste; (6) plausible and specific types of
management of the petitioned waste; (7)
the quantity of waste produced; and (8)
variability of the waste. We also
evaluated the petitioned waste against
the listing criteria and factors cited in
§261.11(a)(1), (2) and (3).

C. How Will DOE RL Manage the
Petitioned Waste if Delisted?

Treated liquid effluents currently
generated by the 200-Area ETF are land
disposed at the State Authorized Land
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Disposal Site (SALDS).3 Treated effluent
discussed in today’s proposal must be
disposed of at SALDS, as a condition of
today’s proposal. A brief description of
the SALDS can be found in the DOE-RL
application for the State Waste
Discharge Permit ST 4500, and the
permit fact sheet available at http://
www.ecy.wa.gov/programs/nwp/pdf/
4500dfs.pdf. EPA’s original evaluation
of this disposal unit with respect to
delisting is found at 60 FR 6061
(February 1, 1995). The DOE-RL’s
petition for modification of the existing
delisting does not reflect any change in
design and operation of the SALDS
compared to DOE-RL’s original
delisting petition and EPA’s associated
analysis. We note that this proposed
exclusion is not dependant on the
characteristics or protectiveness of
effluent disposal at the SALDS. The fact
that DOE-RL is not proposing
management of excluded treated
effluent other than at the SALDS;
however, does provide a basis for the
EPA to conclude that it is not necessary
to consider other risk or exposure
pathways in today’s proposal beyond
those considered in the original
delisting rulemaking applicable to
treated effluents.

In the November 2001 petition, DOE-
RL noted that in the future the delisted
treated effluent from 200 Area ETF
could be used as makeup water at onsite
facilities that have a demand for large
quantities of demineralized water.
Delisted treated effluent, however,
contains appreciable amounts of tritium
and must be managed to minimize
personnel exposure and the potential for
release. EPA encourages DOE-RL to
pursue potential alternate uses of 200
Area ETF liquid effluents, and believes
that, in general, such practices could
prove to be fully protective, and a
means to further the Hanford Site
cleanup mission. Because no specific
proposals have been made by DOE-RL,
however, EPA lacks information to
specifically evaluate impacts of such
reuse practices with respect to delisting
criteria, or whether such practice would
identify other factors that would need to
be considered in a delisting decision.

3The SALDS disposal site is an effluent
infiltration gallery, consisting of a 116 foot by 200
foot rectangular drainfield with 4 inch porous pipe
laterals coming off an 8 inch diameter header at 6
foot intervals. The drainfield pipes are 6 inches
below the surface of a 6 foot deep gravel basin. The
gravel basin is covered by a layer of native soil at
least 12 inches deep. See http://www.ecy.wa.gov/
programs/nwp/pdf/4500dfs.pdf. For purposes of
developing delisting exclusion limits in the original
200 Area ETF exclusion and in today’s proposal,
EPA considers the SALDS unit to be functionally
equivalent to an unlined surface impoundment,
consistent with existing EPA delisting guidance and
the existing 200 Area ETF delisting..

Today’s proposed rulemaking is based
on continued disposal of treated
effluents at the SALDS, but does include
a provision whereby DOE-RL could
request EPA to evaluate treated liquid
effluent reuse proposals. If EPA finds,
through this review, that delisting
conditions in place at the time of the
request ensure that the treated effluent
is managed protectively with respect to
delisting criteria, EPA may allow DOE—
RL to commence the proposed activity
without changes to the delisting rule.
Otherwise, EPA could require the DOE—
RL to submit a revised delisting
petition, and new delisting conditions
would need to be established to reflect
the new proposed disposal/use
activity.*

D. When Would EPA Finalize the
Proposed Delisting Exclusions?

RCRA section 3001(f), 42 U.S.C.
6921(f), specifically requires the EPA to
provide notice and an opportunity for
comment before granting or denying a
final exclusion. Thus, EPA will not
make a final decision to grant an
exclusion until the EPA has addressed
all timely public comments (including
any at public hearings) on today’s
proposal.

RCRA section 3010(b)(1), 42 U.S.C.
6930(b)(1), allows rules to become
effective in less than six months when
the regulated community does not need
the six-month period to come into
compliance with the new regulatory
requirements. EPA believes that today’s
proposed exclusion, if finalized, would
reduce existing regulatory requirements,
so that a six-month period is not
necessary for DOE-RL to come into
compliance. As a result, EPA believes
that, if finalized, today’s proposal
should be effective immediately upon
final publication. A later date would
impose unnecessary hardship and
expense on the petitioner. See also
section II.B for a discussion of today’s
proposal on State regulatory programs.

II. Background

A. What Laws and Regulations Give EPA
the Authority To Delist Wastes?

On January 16, 1981, as part of the
final and interim final regulations
implementing section 3001 of RCRA,
EPA published an amended list of
hazardous wastes from non-specific and
specific sources. EPA has amended this
list several times. See 40 CFR 261.31
and 261.32. EPA lists these wastes as

4 As noted elsewhere in this proposal, delisting
requirements that could be established as a result
of this proposal are not effective under RCRA in
States that have final authorization for delisting
exclusion petition (40 CFR 260.22).

hazardous because (1) the wastes exhibit
one or more of the characteristics of
hazardous wastes identified in subpart
C of part 261 (that is, ignitability,
corrosivity, reactivity, and toxicity) or
(2) the wastes meet the criteria for
listing contained in § 261.11(a)(2) or
(a)(3).

Individual waste streams could vary
depending on raw materials, industrial
processes, and other factors. Thus,
while a waste that is described in these
regulations generally is hazardous, a
specific waste from an individual
facility meeting the listing description
might not be hazardous.

For this reason, 40 CFR 260.20 and
260.22 provide an exclusion procedure,
allowing persons to demonstrate that a
specific waste from a particular
generating facility 5 should not be
regulated as a hazardous waste.

To have their waste excluded,
petitioners first must show that the
waste generated at their facilities does
not meet any of the criteria for which
the waste was listed. See 40 CFR
260.22(a) and the background
documents for the listed waste. Second,
the EPA Administrator must determine,
where the Administrator has a
reasonable basis to believe that factors
(including additional constituents) other
than those for which the waste was
listed could cause the waste to be
hazardous waste, that such factors do
not warrant retaining the waste as
hazardous waste. Accordingly, a
petitioner also must demonstrate that
the waste does not exhibit any of the
hazardous waste characteristics (i.e.,
ignitability, reactivity, corrosivity, and
toxicity), and must present sufficient
information for the EPA to determine
whether the waste contains any other
toxic constituents at hazardous levels.
See 40 CFR 260.22(a), 42 U.S.C. 6921(f),
and the background documents for the
listed waste. Although waste that is
“delisted” (i.e., excluded) has been
evaluated to determine whether or not
the waste exhibits any of the
characteristics of hazardous waste,
generators remain obligated under
RCRA to determine whether or not their
waste continues to be non-hazardous
based on the hazardous waste
characteristics (including characteristics

5 Although no one produces hazardous waste
without reason, many industrial processes result in
the production of hazardous waste, as well as useful
products and services. A “generating facility” is a
facility in which hazardous waste is produced, and
a “‘generator” is a person who produces hazardous
waste or causes hazardous waste to be produced at
a particular place. 40 CFR 260.10 provides
regulatory definitions of “‘generator”, “facility”,
“person”, and other terms related to hazardous
waste, and 40 CFR part 262 provides regulatory
requirements for generators.
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that might be promulgated subsequent
to a delisting decision).

In addition, residues from the
treatment, storage, or disposal of listed
hazardous waste and mixtures
containing listed hazardous waste also
are considered hazardous waste. See 40
CFR 261.3(a)(2)(iv) and (c)(2)(i), referred
to as the “mixture” and “derived-from”
rules, respectively. Such waste also is
eligible for exclusion but remains
hazardous waste until excluded.

On October 10, 1995, the EPA
Administrator delegated to the EPA
Regional Administrators the authority to
evaluate and approve or deny petitions
submitted by generators in accordance
with 40 CFR 260.20 and 260.22 within
their Regions (See EPA Delegations
Manual, Delegation 8—19) in States not
yet authorized to administer a delisting
program in lieu of the Federal program.

B. How Would This Action Affect the
States?

This proposed rule, if promulgated,
would be issued under the Federal
(RCRA) delisting authority found at 40
CFR 260.22. Some States are authorized
to administer a delisting program in lieu
of the Federal program, i.e., to make
their own delisting decisions. Therefore,
this proposed exclusion, if promulgated,
would not apply under RCRA in those
authorized States. For States not
authorized to administer a delisting
program in lieu of the Federal program
(as is the case with the State of
Washington as of the date of today’s
proposal), today’s proposal, if
promulgated, would become effective
with respect to the Federal (RCRA)
program. DOE-RL would, however,
have to comply with additional
applicable State requirements.

States are allowed to impose
regulatory requirements that are more
stringent than EPA’s, pursuant to
section 3009 of RCRA. These more
stringent requirements may include a
provision that prohibits a federally
issued exclusion from taking effect in a
State. Because a petitioner’s waste may
be regulated under a dual system (i.e.,
both Federal and State programs),
petitioners are urged to contact State
regulatory authorities to determine the
current status of their wastes under the
State laws.

II1. EPA’s Evaluation of the Waste
Information and Data for Liquid
Effluent Waste

A. What Waste Did DOE RL Petition
EPA To Delist and How Is the Waste
Generated?

The original delisting action
considered treatment of only one waste

stream, process condensate from the
242-A Evaporator (242—A Evaporator
PC). Since promulgation of the original
delisting, the operating mission of the
200 Area ETF has expanded
considerably. Currently, the operating
capacity of the 200 Area ETF provides
treatment of 242—A Evaporator PC,
treatment of Hanford Site contaminated
groundwater from various pump-and-
treat systems, and a variety of other
wastewaters generated from waste
management and cleanup activities at
Hanford.

As discussed in section 3.0 of DOE-
RL’s November 2001 petition, the
mission of the 200 Area ETF is to treat
wastewater generated on the Hanford
Facility from cleanup activities
including multisource leachate from
operation of hazardous/mixed waste
landfills, and other hazardous
wastewaters from a variety of sources
including analytical laboratory
operations, research and development
studies, waste treatment processes,
environmental restoration and
deactivation projects, and other waste
management activities. Based on this
change in the 200 Area ETF mission, the
DOE-RL has petitioned EPA to modify
the existing delisting applicable to
treated liquid effluent from the 200 Area
ETF by increasing the effluent volume
limit to 210 million liters per year, and
to conditionally exclude treated
effluents from treatment by the 200 Area
ETF of certain liquid Hanford wastes
with hazardous waste numbers
identified at 40 CFR 261.31 and 261.33
as F001-F005, F039, and all U- and P-
listed substances appearing in the
listing definition of F039. Under the
current delisting, the liquid effluent
volume is limited to approximately 86
million liters per year, and delisted only
for F001-F005 waste numbers and F039
constituents from F001 through F005
waste numbers.

The November 2001 delisting petition
explains that wastes bearing numbers
P029, P030, P098, P106, P120, and
U123, as well as other U- and P-listed
numbers corresponding to F039
constituents, are currently managed, or
may be managed in the future, as part
of Hanford cleanup operations. Wastes
bearing these waste numbers are
intended for future disposal in the
mixed waste landfill (Low-Level Burial
Grounds (LLBG)). These wastes,
therefore, eventually will contribute to
generation of F039 multisource leachate
from this unit, and are specifically
considered in the analysis of F039
constituents in DOE-RL’s delisting
proposal (refer to Appendix B of the
November 2001 delisting petition). The
DOE-RL believes that wastewaters

bearing these waste numbers could be
generated from activities such as spill
cleanup or equipment decontamination,
and such wastewaters could be managed
best at the 200 Area ETF. The DOE-RL
is not proposing to manage the
discarded commercial chemical
products in the 200 Area ETF, but only
wastewaters from spill cleanup or
equipment decontamination. EPA
believes that this is a reasonable
approach, and is proposing to include
these U- and P-listed numbers in today’s
proposed exclusion.

To ensure that the commercial
chemical compounds themselves are not
inappropriately managed at the 200
Area ETF, EPA is proposing as a
condition of the proposed exclusion for
these wastes that the 200 Area ETF may
manage only influent wastewaters
bearing less than 1.0 weight percent of
any hazardous constituent. These
wastewaters would also would bear the
same U- and P-listed numbers by virtue
of the “derived from” rule discussed
above in section I.A. Because the
hazardous constituents from these U-
and P-listed wastes are already included
in the analysis of 200 Area ETF
performance for treatment of F039, EPA
is not proposing any separate analysis
specific to U- and P-listed numbers.
EPA’s proposal to include these U- and
P-listed waste numbers in today’s
proposed action is intended to include
influent wastewaters that might be
generated from management of wastes
currently stored in CWC, as well as such
wastes managed elsewhere at Hanford
or which may be generated in the future.

In theory, the provision of today’s
proposal dealing with U- and P-listed
waste numbers could include all 213
constituents included in the regulatory
definition of F039. In practice, EPA
expects that the actual number of U- and
P-listed constituents that might actually
be managed under this provision will be
significantly less for two reasons. First,
not all F039 constituents have
corresponding U- or P-listed waste
numbers. Second, it is highly unlikely
that most, or even many, of the U- and
P-listed waste numbers considered by
this provision would ever enter the
influent wastewaters managed by ETF.
In any case, EPA believes that today’s
proposal is fully protective and
demonstrates compliance with delisting
criteria regardless of the number of U-
and P-listed waste numbers that actually
end up contributing to wastewaters
managed by ETF.

Beginning in 2007, DOE-RL expects
to begin processing liquid effluents
(wastewaters) from the Waste Treatment
Plant (WTP), which currently is being
designed and constructed to treat high-
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level mixed waste stored in 177
underground storage tanks. At this time,
a complete, detailed characterization of
WTP liquid effluents is not available.
Should this waste stream fit within the
conditions of today’s proposal, then the
WTP effluents could be managed under
this delisting action, if finalized. Should
WTP effluents require significant
reconfiguration of the 200 Area ETF
system to be treated successfully or be
outside the waste volume limitations or
treatability envelope, or otherwise fail to
meet the requirements of today’s
proposal, the DOE-RL could not manage
either the treated effluent or
concentrated wastes resulting from
processing of WTP effluents as excluded
wastes. In this instance, the DOE-RL
would need to seek a further
modification of the delisting
rulemaking.

Given the lack of characterization data
for future WTP effluents, EPA
specifically is not considering this waste
stream in its analysis of the proposed
delisting action, other than to
acknowledge that the DOE-RL might
manage WTP effluents in the 200 Area
ETF, provided the applicable delisting
criteria and verification sampling
requirements are met. EPA anticipates
that it might be necessary to further
modify the treated effluent delisting rule
once WTP effluents are fully
characterized.

B. What Information and Analyses Did
DOE RL Submit To Support These
Petitions?

The DOE-RL has provided a general
description of the various waste streams
that the 200 Area ETF expects to
manage in addition to 242—A Evaporator
PC and other waste streams currently
being treated. This information is found
in section 3.0 of the November 2001
delisting petition. Some of these waste
streams have not yet been generated. As
a result, these waste streams cannot be
fully characterized at this time, nor can
surrogate wastewaters be developed as
was done as part of pilot testing
associated with the original delisting
action. The DOE-RL’s request to modify
the original delisting is based on
extending the original process model,
which has been validated through
operating history, to these anticipated
future waste streams. EPA is proposing
that treated liquid effluent from these
new influent waste streams be
conditionally managed as excluded
waste provided that the DOE-RL
demonstrates prior to 200 Area ETF
processing that delisting criteria can be
met through application of the 200 Area
ETF process model. All treated effluent,
including treated effluent from

processing of new influent waste
streams that do not have an operating
history of being managed at the 200
Area ETF, will be subject to a
verification sampling requirement
similar to that in the original delisting
action for 242—A Evaporator PC. As with
the original delisting action, all treated
effluent will be subject to routine,
periodic verification sampling. (See
section IIL.N for a discussion of the
applicability of LDR treatment
requirements.)

The DOE-RL has submitted
substantial data comparing actual
operating performance of the 200 Area
ETF to predicted treatment efficiency
developed through pilot plant testing.
These data consistently validate the
pilot plant model developed in support
of the original delisting, and indicate
that for 242—A Evaporator PC processed
to date, treatment efficiency is well in
excess of that predicted by the process
model. These data are presented in
Table A—1 of the November 2001
delisting petition. The EPA believes that
these data confirm that the 200 Area
ETF is a robust treatment system well
equipped to provide treatment
necessary to meet delisting criteria for
the wide range of new waste streams
considered in this revised delisting
action.

Detailed characterization data are not
available for many non-process
condensate waste streams that the DOE—
RL proposes for consideration under
this delisting action. Therefore, the
DOE-RL has proposed a detailed waste
acceptance process that allows this
analysis to be conducted in conjunction
with the 200 Area ETF waste acceptance
process required by the Hanford Facility
RCRA Permit WA7 89000 8967 and the
State Waste Discharge Permit (ST4500)
for the SALDS. Particulars of the waste
acceptance process with respect to this
proposed delisting action can be found
in section 2.2 of the November 2001
delisting petition. In addition, Ecology
provided technical assistance to the
EPA on this matter by reviewing DOE—
RL’s 200 Area ETF waste acceptance
process, including permit-required
quality assurance plans (QAPs). EPA
has reviewed and concurs with
Ecology’s technical conclusions that the
waste profiling and acceptance process
at the 200 Area ETF is sufficient to
support delisting of the resulting treated
effluents.

Briefly, this waste acceptance process
is intended to accomplish the following:
o Establish operating conditions and
operating configuration of the 200 Area

ETF;

¢ Ensure contaminant concentrations

do not interfere with or foul 200 Area

ETF treatment processes (e.g., interfere
with ultraviolet oxidation (UV/0OX)
destruction, foul reverse osmosis (RO)
membranes, etc.);

e Ensure compatibility with 200 Area
ETF materials of construction and other
influent wastewaters;

e Ensure treated effluents meet
delisting criteria and SALDS waste
discharge permit requirements;

¢ Estimate concentrations of
constituents in the secondary treatment
train and in concentrated waste (a
discussion of EPA’s proposed delisting
of concentrated wastes follows);

e Ensure compliance with Hanford
Facility RCRA Permit waste acceptance
requirements.

Based on waste profile information
provided by wastewater generators, the
DOE-RL would compare constituent
concentrations to ensure that the
influent falls within the 200 Area ETF
treatability envelope. The ETF
treatability envelope is defined as the
maximum untreated waste
concentrations that the 200 Area ETF is
capable of managing to meet treated
effluent delisting criteria. The
treatability envelope concept is
essentially the same approach used by
the EPA in evaluating treatability data
provided by the DOE-RL in support of
the original delisting petition, with
modifications to account for operating
history.

In some instances, wastewaters are
accepted directly into the 200 Area ETF
for treatment, while other wastewaters
are accepted into the Liquid Effluent
Retention Facility (LERF) basins.6 Waste
acceptance evaluations for wastewaters
managed in LERF basins account for
compatibility with basin materials in
addition to treatability envelope
considerations. For wastewaters
accepted into LERF basins, treatability
envelope evaluation reflect the
commingled wastewater stream.
Wastewaters are required to undergo
periodic re-valuation under the site-
wide permit waste analysis plan.

The DOE-RL’s petition for modifying
the existing treated effluent delisting is
based on establishing a waste processing
strategy for each waste stream. Each
time a new wastewater is managed in
the 200 Area ETF, a document must be
prepared containing the waste
processing strategy to reflect specific

6 Information concerning management of influent
wastewaters is provided for background and
informational purposes only. Whether influent
wastewaters are received directly by the 200 Area
ETF directly or via management in the LERF basins
is generally an operational decision distinct from
the question of whether the wastewaters are
acceptable candidates for management under
today’s proposed delisting.
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waste constituents and to ensure that
the treated effluent meets delisting
criteria. The waste processing strategy
consists of the processing configuration
of the various treatment technologies
available at the 200 Area ETF and the
operating conditions of each. Examples
of operating conditions include UV/OX
residence time, RO reject rate, etc.
Wastewaters that fit within the
treatability envelope for a particular
processing strategy can be processed
directly, subject only to the periodic re-
evaluation of each waste stream with
respect to waste acceptance criteria
required by the Hanford site-wide RCRA
permit, and periodic verification of the
treated effluent with respect to delisting
requirements. Wastewaters for which a
new processing strategy is developed
where no operating history has been
accumulated must undergo initial
verification sampling similar to that
required by the original delisting action.
EPA believes that this scheme of
establishing waste acceptance and
processing strategy on a verified process
model, coupled with initial and
periodic on-going verification, provides
certainty that delisting criteria will be
met, reflecting data that validate the
original process model, and the
redundancy of verification testing, and
is consistent with the delisting
framework established in the original
delisting action. In addition, it provides
flexibility needed for the 200 Area ETF
to fulfill its key role in Hanford Site
cleanup activities.

C. How Did EPA Evaluate the Risk of
Delisting This Waste?

For EPA to delist a particular waste,
the petitioner must demonstrate that the
waste does not meet any of the criteria
under which the waste was listed, and
that the waste does not exhibit any of
the hazardous waste characteristics
defined in 40 CFR 261.21 through
261.24. In addition, based on a complete
application, EPA must determine where
it has a reasonable basis to believe that
factors (including additional
constituents) exist other than those for
which the waste was listed that could
cause the waste to be a hazardous waste.
If such factors exist, EPA must
determine that such factors do not
warrant retaining the waste as a
hazardous waste. For petitioned waste
that contains detectable chemical
constituents, EPA generally makes this
determination by gathering information
to identify plausible routes of human or
environmental exposure (i.e.,
groundwater, surface water, air) and
using fate and transport models to
predict the release of hazardous
constituents from the petitioned waste

once the waste is disposed. The
transport model predicts potential
exposures and impacts of the petitioned
waste on human health and the
environment.

As discussed in the original delisting
proposal (60 FR 6054, February 1, 1995),
EPA used a modified version of the
Environmental Protection Agency
Composite Membrane Liner (EPACML)
model based on disposal of waste in a
surface impoundment to establish
delisting levels for treated 200 Area ETF
effluent. The original delisting proposal
included a discussion of plausible
exposure routes and an analysis of how
these potential exposure routes
influenced EPA’s selection of delisting
criteria, as well as a detailed discussion
of how delisting levels were calculated
from model outputs and toxicological
data.

In analyzing the DOE-RL’s current
delisting petition, EPA does not believe
that there is a substantial basis for
choosing a different approach to
evaluating the risks of delisting this
waste or for establishing revised
delisting criteria. In reaching this
conclusion, we considered several
factors:

¢ No changes in waste disposal
practices. The DOE-RL currently
manages 200 Area ETF treated effluents
in the same manner as considered by
EPA in the original delisting analysis,
and DOE-RL’s revised delisting petition
does not propose any changes in these
waste disposal practices. Therefore, we
do not find any basis for any different
analysis of potential exposure pathways
or modeling compared to the original
delisting analysis.

e 200 Area ETF treatment technology.
Current 200 Area ETF processing
technologies and configurations remain
unchanged from the proposed design
considered in EPA’s original upfront
delisting analysis. Further, the 200 Area
ETF operating history confirms the
treatment efficiencies and performance
predicted by pilot plant testing and
considered by EPA in the original
delisting analysis. Therefore, we do not
find any basis for alternate evaluation
methodologies based on the treatment
capabilities of the 200 Area ETF.

e Wastes managed by the 200 Area
ETF. Although the original delisting
analysis considered only PC from the
242-A Evaporator, this waste stream is
quite complex, and is characterized by
a wide range of chemical constituents
and classes of compounds from diverse
wastes in the Hanford Facility double
shell tank system. Specifically with
respect to organic constituents and the
treatment efficacy of ultraviolet
oxidation (UV/0X), the original

delisting analysis was based on
treatment efficiency for groups or
classes of organic compounds. Although
today’s proposal considers additional
chemical compounds that might be
present in F039 multisource leachate
from wastes other than F001 through
F005, EPA believes that these additional
constituents can be analyzed effectively
using the original methodology. Further,
EPA does not believe that any of the
additional constituents considered in
this delisting proposal pose treatability
or risk questions that suggest the
original chemical group approach to
analyzing delisting risks and
establishing delisting levels needs to be
re-evaluated. A more specific discussion
of how treatability groups and delisting
levels are established, considering the
additional waste streams and waste
numbers to be managed by the 200 Area
ETF under this proposed delisting, can
be found in section 4.1.1 of the
November 2001 delisting petition.

EPA also has examined the
performance record of discharges of
treated effluents from the 200 Area ETF
under State Waste Discharge Permit No.
ST4500. This permit, issued under the
authority of chapter 90.48 of the Revised
Code of Washington, as amended,
requires monitoring of treated effluent
and of groundwater affected by the
SALDS. There are three elements to the
ST4500 Permit monitoring
requirements. These are: (1) Maximum
effluent limitations; (2) “early warning”
effluent limitations that provide an early
warning that groundwater limitations
are being approached in the effluent;
and (3) groundwater limits. Each of
these elements are described below:

e ST4500 Permit effluent monthly
average—the highest allowable average
of daily discharges over a calendar
month, calculated as the sum of all daily
discharges measured during a calendar
month divided by the number of daily
discharges measured during that month.

¢ Groundwater limit—maximum
constituent concentration allowed in
groundwater at monitoring well
specified in the ST4500 Permit.

¢ Groundwater early warning limit—
constituent concentration in
groundwater that triggers early warning
reporting requirements. Exceeding an
early warning value does not constitute
a violation of ST4500 Permit
requirements.

These limits, including a comparison
to proposed delisting levels (section D),
are shown in the following table. All
values are mg/L. The first three columns
correspond to the ST4500 permit
monitoring requirements described
above, while the remaining columns
contain the following information:
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e Proposed delisting treatability

the November 29, 2001 delisting

¢ Proposed delisting level—

group—class of similar chemical petition. constituent concentration limit for
constituents as defined in Table 4-1 of treated effluent in today’s proposal.
e Comments—self-explanatory.
ST 4500 per- Effluent Proposed
Constituent mncglrztﬁwi?/rgr- Grou“rr\gi\{vater groundwater deli_s_tigg treat- dem;?i%césl%c\j/el Comments
age early warning ability group
Acetone ... N/A 0.16 N/A 19 2.4
Acetophenone ... 0.01 N/A N/A 19 N/A
Benzene .......ccccoeriinene N/A 0.005 0.005 3 0.06
Carbon Tetrachloride ..... 0.005 N/A N/A 13 0.018
Chloroform ......ccccccoeeueenee. . N/A 0.062 0.005 13 N/A
n-Nitrosodimethylamine .............. 0.02 N/A N/A 10e 0.02 | Proposed delisting limit
based on PQL.
Tetrachloroethylene ..........c........ 0.005 N/A N/A 14 N/A
Tetrahydrofuran ............cccceeeeene N/A 0.1 0.1 18a 0.56
Total Organic Carbon (TOC) ..... 1.1 N/A N/A N/A N/A
ArSeNIC ...occoeviiiiiiiieieee e 0.015 N/A N/A 22 0.015
Beryllium .. 0.04 N/A N/A 21 0.045
Cadmium . N/A 0.01 0.0075 22 0.011
Chromium 0.02 N/A N/A 22 0.068
Copper ..... N/A 0.07 0.07 N/A N/A
Lead ..... N/A 0.05 0.038 22 0.09
Mercury ... N/A 0.002 0.002 22 0.0068
Ammonia . 0.83 N/A N/A 24 6
Chloride ... N/A N/A N/A N/A N/A
Nitrate ... N/A N/A N/A N/A N/A
Nitrite ... . N/A N/A N/A N/A N/A
Sulfate ..ooooeeiiii N/A 250 N/A N/A N/A
Total Dissolved Solids ........ N/A 500 380 N/A N/A

PQL = practical quantitation limit.

N/A = not applicable. The set of constituents with reporting or enforceable limits established in the ST 4500 permit and in today’s proposal are
not identical. N/A table entries correspond to constituents included in the ST 4500 permit but not as constituents representative of a treatability

group or vice versa.

To date, the DOE-RL has not reported
any exceedences of any of the three
monitoring criterion established by the
ST4500 Permit. According to the
Ecology fact sheet issued in conjunction
with the latest reissue of the ST4500
Permit:

“During the history of the previous permit,
the Permittee has remained in compliance
based on Discharge Monitoring Reports
(DMRs) and other reports submitted to
Ecology and inspections conducted by
Ecology.” The only exceptions have been a
few early high groundwater levels of sulfate.
The sulfate levels were not due to the
discharge of sulfate, but rather by the clean
effluent dissolving sulfate that exists in the
vadose zone. The sulfate levels peaked for
about a year, always below groundwater
standards, and have since returned to
background levels.

Given that all of these ST4500 Permit
wastewater discharge limits are at or
below corresponding delisting levels,
EPA concludes that the 200 Area ETF
performs at least as well as the proposed
delisting levels. This conclusion
supports EPA’s belief that 200 Area ETF
processing model is well validated, and
can be appropriately used to predict
performance of 200 Area ETF for
treatment of new waste streams for
which actually operating data is not yet

available. Further, these data show 200
Area ETF discharges to SALDS are not
having a significant impact on
groundwater. EPA therefore concludes
that further analysis of groundwater
monitoring data is not necessary in the
context of the proposed delisting
revisions.

D. What Delisting Levels Are EPA
Proposing?

EPA is proposing to conditionally
exclude treated effluents by establishing
a set of verification constituents and
concentrations that must be met as a
condition of the exclusion. These
concentrations are referred to as
delisting levels. The process of selecting
delisting levels and proposed
verification constituents is similar to
that used in the existing 200 Area ETF
exclusion where constituents that are
representative of a treatability group

were selected as verification parameters.

Treatability groups established in
today’s proposal can be found in Table
4-1 of the November 29, 2001 delisting
petition. Treatability groups have been
established by grouping chemicals
identified as 200 Area Effluent
Treatment Facility Consolidated
Constituents in Table B—1 of the

November 29, 2001 delisting petition
according to similar chemical structure
and function. For example, all organic
constituents with phthalate structure are
grouped into treatability group 8.
Inorganic constituents (metals in
particular) are each assigned to their
own treatability group. One difference
in the process for selecting constituents
representing each organic treatability
group between the original delisting and
today’s proposal is that one constituent
is selected and proposed to represent a
treatability group. For inorganic
treatability groups, each constituent is
in a separate treatability group.

Because the initial delisting was an
upfront delisting,” multiple constituents
were selected for a few treatability
groups. The initial delisting focused
exclusively on listed wastewaters with a
designation of FO01 to F005, or F039
derived from F001 to F005, and the
verification parameters included
multiple constituents in several
treatability groups. Because this

7 An upfront delisting is an exclusion granted for
a waste stream prior to full-scale commercial
generation or treatment of the waste stream. In
contrast, a traditional exclusion applies to an
existing waste stream that can be fully characterized
on a commercial scale.
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delisting modification expands the
constituents associated with the F039
waste number being delisted, the
proposed verification constituents need
to represent all the treatability groups.
EPA’s analysis of data presented in the
DOE-RL’s petition indicate that the data
verify the process model used in the
original delisting action. Further, EPA
concludes the treatment performance
necessary to meet delisting exclusion
limits will be successfully demonstrated
by the individual constituents proposed
to represent each treatability group.
Since these representative constituents
have been selected after consideration of
both toxicity and how difficult each
constituent is to treat, EPA concludes
that requiring multiple constituents to
represent each treatability group would
not provide greater assurance that
exclusion limits are met for all
constituents in the treatability group.

The constituents and the delisting
levels for monitoring are determined in
a three-phase approach. First, the
health-based levels (HBLs) 8 are
calculated based on toxicological data
for each constituent of concern
identified in Table B—1 of the November
2001 delisting petition. The HBLs are
calculated using current toxicological
data from IRIS, HEAST, and NCEA.®
The target risk factor of 1.0 x 105
excess cancer risk is used with the oral
slope factor to calculate a HBL for
carcinogens. The target hazard quotient
factor of 0.10 is used with the reference
dose for oral exposure to calculate a
HBL for non-carcinogens. When an oral
slope factor and a reference dose for oral
exposure are both available, the
minimum (more conservative) resulting
HBL is used. The groundwater ingestion
pathway was the only pathway
considered, based on the same rationale
used to select the groundwater pathway
in the initial delisting exclusion, found
in 40 CFR part 261, appendix IX.

Second, a constituent is selected from
a treatability group to represent the
entire group. This methodology uses
HBLs (the lower the HBL the higher the
constituent toxicity), the electrical
energy/order (EE/O), which is a measure
of the UV/OX treatment efficiency for a
constituent (the higher the EE/O the
more difficult it is to destroy a

8 Health-based levels are considered the cancer
slope factor for carcinogens, and the reference dose
for constituents with non-cancer health effects.

9 The Integrated Risk Information System (IRIS)
can be found at http://www.epa.gov/iris. The Health
Effects Assessment Summary Tables (HEAST) can
be found at “Health Effects Assessment Summary
Tables FY 1997 Update,” 9200.6-303(97-1), EPA
540/R-97-036, PB97-921199, July 199. Data from
the National Center for Environmental Assessment
(NCEA) may be found at http://www.cfpub.epa.gov/
ncea.

constituent), and the practical
quantitation limit (PQL). Constituents
are ranked by the HBL and by the EE/
O. HBLs within a factor of 10 are
considered identical for this selection
process because HBLs of constituents
within most treatability groups range
over a number of orders of magnitude.
Each treatability group is evaluated
individually. The constituents having
the lowest HBL and the highest EE/O
are the first candidates considered for
selection. To ensure that acceptable
analytical data can be obtained, the PQL
is considered. If the PQL is higher than
the delisting level (HBL times the
dilution attenuation factor [DAF]),10
then another constituent is evaluated.

Finally, the proposed delisting levels
are based on the HBL times the DAF of
6. The methodology used by DOE-RL to
calculate this DAF appears in section
4.0 of the November 2001 delisting
petition. EPA has previously
determined that the methodology used
by DOE-RL in establishing the DAF of
6 is protective in a previous delisting.
See 56 FR 32993, July 18, 1991. In a few
cases, the delisting level is based on
either the PQL, maximum
contamination limit (MCL), or a
concentration level derived from
requirements of the Toxic Substance
Control Act (TSCA) applicable to
polychlorinated biphenyls (PCB)
remediation waste, which EPA has
determined to be protective of
unrestricted exposure. EPA is proposing
to establish delisting exclusion limits
for PCBs based on TSCA values as a
means to achieve consistency between
RCRA and TSCA requirements
applicable to treated effluent. See
section IILN for a discussion of the
relationship between delisting levels in
today’s proposal and LDR treatment
requirements.

There are a number of constituents of
concern in treated effluent where
toxicological data are inconclusive or
lacking. For treatability groups where
these constituents are grouped,
toxicological data for the constituent
representing the treatability group is
selected from one of the remaining
treatability group constituents for which
conclusive toxicological data are
available. Stated another way,
constituents representing each

10 A dilution/attenuation factor is a measure of
fate and transport effects on constituents as they
migrate from a source area to a receptor. In this
instance, the source area is the SALDS unit,
modeled as an unlined surface impoundment and
the receptor is a hypothetical individual ingesting
groundwater affected by the waste source). Details
of how the EPACML model was used to calculate
DAF values for the 200 Area ETF may be found in
the original delisting proposal, 60 FR 6054,
February 1, 1995.

treatability group are selected based on
a combination of available health-based
data, difficulty to treat the constituent,
and availability of acceptable analytical
information. EPA believes that the
methodology established in the original
200 Area ETF delisting and adopted as
the basis for today’s proposal provides
certainty that when delisting criteria for
representative constituents are met, all
constituents in the same treatability
group satisfy delisting requirements.

The methodology described in the
previous paragraph for selecting
constituents to represent each
treatability group also supports EPA’s
proposal to have a single chemical
constituent represent each treatability
group. As noted above, each constituent
representing a treatability group is
selected on the basis of a combination
of being difficult to treat and of being
the most toxic. Provided the ETF waste
processing strategy successfully
demonstrates that the selected
represented constituent meets delisting
limits (as required as a condition of
today’s proposal), any other constituent
in the same treatability group would
either be less toxic, or be more
completely destroyed or removed from
the treated effluent than the
representative constituent. In either
instance, the selected representative
constituent will always be the limiting
factor within each treatability group
with respect to meeting the
requirements to exclude a particular
waste.

The following are exceptions to this
methodology.

e Group 2: Diethylstilbestrol, also
called estrogen, was not selected
because of analytical measurement
difficulties and this constituent is
highly unlikely to be in wastewater
treated at the 200 Area ETF.

e Group 9a: 1-Butanol was chosen
over propargyl alcohol because 1-
butanol is expected to be more prevalent
in wastewaters treated at the 200 Area
ETF. Should treatment efficiency of the
200 Area ETF be limited by this
treatability group, the greater prevalence
of 1-butanol increases the likelihood
that this treatment limitation would be
identified by the verification sampling
program. In other words, a constituent
that is rarely found even in wastes prior
to treatment would not be a good
indicator of whether or not effective
treatment has occurred, since such a
constituent would not be expected to be
found in treated effluent even after
ineffective treatment.

e Group 10a: All constituents
containing hydrazine were eliminated
from selection because of their reactivity
under strong oxidizing conditions
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present in the UV/OX system at the 200
Area ETF. Because these constituents
react so quickly in the conditions
occurring in the UV/OX system, they do
not provide appropriate measures of
effective treatment for this treatability
group.

e Group 10e: N-
Nitrosodimethylamine was chosen.
Because of analytical measurement
difficulties, the delisting level is the
PQL.

e Group 12: The delisting level for
PCBs is based on the TSCA limit of
0.0005 mg/L (0.5 ppb). This level is
where treated remediation waste is
authorized for unrestricted use.11

e Group 17, 17a: The aldehyde group,
in general, is reactive in water, which
makes these constituents unlikely to be
in wastewaters treated at the 200 Area

ETF. Also, the reactivity of aldehydes
causes analytical problems where these
are difficult to analyze in the laboratory.
The aldehyde group will be represented
by treatability Group 13, the group that
is most difficult to destroy.

e Group 19: Acetone was chosen over
acetophenone because acetone is
expected to be a more prevalent
contaminant in wastewaters treated at
the 200 Area ETF.

e Group 22, 21: The delisting level for
arsenic is based on the PQL rather than
the HBL. The delisting level for lead is
based on the MCL for drinking water
rather than a level based on toxicity.

e Group 25: This group includes
group 25a and 25b. Tributyl phosphate
was chosen from this group as tributyl
phosphate is expected to be more

prevalent in wastewaters treated at the
200 Area ETF.

EPA has not specifically evaluated
environmental receptors in the original
delisting or today’s proposal because the
proposed management scenario for
excluded wastes is specifically intended
to preclude exposure for an extended
period of time during natural decay of
radioactive tritium (tritium is
technically impracticable to treat or
remove from the 200 Area ETF effluent).
To ensure treated effluent is not
managed in a manner that might create
environmental exposures, the EPA is
proposing to limit management of
treated effluent to the SALDS disposal
unit.

Based on this methodology, Table 1
provides a list of proposed delisting
constituents and delisting levels.

TABLE 1.—PROPOSED DELISTING CONSTITUENTS AND DELISTING LEVELS FOR TREATED EFFLUENT

Treatability
group

Proposed delisting constitu-
ents

CAS #

HBL (mg/L)

EE/O

Justification

Proposed
delisting level
(mg/L)

Cresol [Cresylic acid]*

2,4,6-trichlorophenol

3, 15, 15a ... | Benzene*

Chrysene ......cccoceeveeniveiecennnn.

5, ba, 16 ..... Hexachlorobenzene ...............

Hexachlorocyclopentadiene ...

111n establishing a delisting limit based on the
TSCA unrestricted use limit of 0.5 parts per billion
for liquid remediation wastes, EPA is not

1319-77-3

88-06-2

71-43-2

218-01-9

118-74-1

77-47-4

2.0x10-11

6.0 x10-2

1.0x1072

9.0x 102

40x10—4

3.0x10-2

10

10

10

10

10

Representing group, has relatively low
HBL and highest EE/O of group, tar-
get compound in SW-846 method®,
PQL less than delisting level.

Representing group, has a low HBL and
is a hard to destroy compound, target
compound in SW-846 method, PQL
less than delisting level.

Representing group, the compound with
the lowest HBL, target compound in
SW-846 method, PQL less than
delisting level.

Representing group, has a relatively low
HBL and is one of the hard to destroy
compounds, target compound in SW-
846 method, PQL less than delisting
level. Chrysene was chosen because
the other constituents with lower
HBLs have analytical measurement
difficulties.

Representing group, has a relatively low
HBL and is one of the hard to destroy
compounds, target compound in SW—
846 method, PQL less than delisting
level. Hexachlorobenzene was cho-
sen because
Heptachlorodibenzofuran and
Heptachlorodibenzo-p-dioxins  have
analytical measurement difficulties.

Representing group, has a low HBL and
is a hard to destroy compound, target
compound in SW-846 method, PQL
less than delisting level.
Hexachlorocyclopentadiene was cho-
sen over 1,4-Dichloro-2-butene and
Hexachlorobutadiene because of ana-
lytical measurement difficulties, and
over 1,1-Dichloroethylene and Vinyl
chloride because of a higher EE/O.

1.2

3.6 x10°!

6.0x10-2

5.6 x10~1!

20x1073

1.8x 10!

necessarily representing that wastewaters managed
by the 200 Area ETF are necessarily TSCA
remediation wastes. Rather, EPA is simply

“borrowing” a technical standard developed for
PCBs and applying it in a RCRA exclusion
rulemaking.
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TABLE 1.—PROPOSED DELISTING CONSTITUENTS AND DELISTING LEVELS FOR TREATED EFFLUENT—Continued

Treatability
group

Proposed delisting constitu-
ents

CAS #

HBL (mg/L)

EE/O

Justification

Proposed
delisting level
(mg/L)

Dichloroisopropyl ether [Bis(2-
Chloroisopropyl) ether].

Di-n-octylphthalate™ ................

1-Butanol® .......cccooeeciiieeeeene

Isophorone ........ccccceceeneveneene

Diphenylamine .......................

p-Chloroaniline .........cccccveenee

Acetonitrile ......cccoviiiiiiis

Carbazole .......cccoceeeeceeeecneenn,

N-Nitrosodimethylamine .........

Pyridine .......ccooeiiiiiiee,

108-60-1

117-84-0

71-36-3

78-59-1

122-39-4

106-47-8

75-05-8

86-74-8

62-75-9

110-86-1

1.0 x 10-3

8.0x 1072

4x10-1 ...

7.0x10°!

9.0x10-2

20x1072

Rescinded,
previous
(1994)
HBL is
0.2 mg/L.

3.0x10-2

1.0x10->

40x10-3

15

15

10

30

15

10

10

30

10

Representing group 7a and 7b, has a
relatively low HBL and the EE/O is
highest of group, target compound in
SW-846 method, PQL less than
delisting level. Dichloroisopropyl ether
was chosen over Bis(2-Chloroethyl)
ether and Dichloromethyl ether be-
cause of a higher EE/O.

Representing group, has a relatively low
HBL and the EE/O is highest of
group, target compound in SW-846
method, PQL less than delisting level.

Representing group, the compound with
the lowest HBL, target compound in
SW-846 method, PQL less than
delisting level.

Representing group, has a relatively low
HBL and the EE/O is highest of
group, target compound in SW-846
method, PQL less than delisting level.
Isophorone was chosen because the
other constituents with lower HBLs
have analytical measurement difficul-
ties and isophorone had the highest
EE/O.

Representing group, has a relatively low
HBL and the EE/O is close to highest
of group, target compound in SW-
846 method, PQL less than delisting
level. Diphenylamine was chosen be-
cause other constituents with lower
HBLs have analytical measurement
difficulties.

Representing group, has a relatively low
HBL and the EE/O is highest of
group, target compound in SW-846
method, PQL less than delisting level.
p-Chloroaniline was chosen over 4,4’-
Methylenebis(2-chloroaniline) and o-
Nitroaniline because of analytical
measurement difficulties.

Representing group, has a relatively low
HBL and the EE/O is close to highest
of group, target compound in SW-
846 method, PQL less than delisting
level, the 1994 established HBL (0.2
mg/l) is used. Acetonitrile was chosen
because it has, by far, the highest
EE/O.

Representing group, has a relatively low
HBL and it is one of the more difficult
compounds to destroy, target com-
pound in SW-846 method, PQL less
than delisting level. Carbazole was
chosen because other constituents
with lower HBLs have analytical
measurement difficulties.

Representing group, target compound
in SW-846 method, because of ana-
lytical measurement difficulties, the
PQL is used as the delisting level.

Representing group, the compound with
a low HBL, target compound in SW-
846 method, PQL less than delisting
level. Pyridine was chosen because
the other constituent with a lower
HBL has analytical measurement dif-
ficulties.

6.0x 1072

48 x10~!

2.4

4.2

56 x10~!

1.2x107!

1.2

1.8x10°!

20x1072

2.4 x1072
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TABLE 1.—PROPOSED DELISTING CONSTITUENTS AND DELISTING LEVELS FOR TREATED EFFLUENT—Continued

Treatability
group

Proposed delisting constitu-
ents

CAS #

HBL (mg/L)

EE/O

Justification

Proposed
delisting level
(mg/L)

Lindane [gamma-BHC]

Aroclor 1016, 1221, 1232,
1242, 1248, 1254, 1260.

Carbon tetrachloride* .............

Tetrahydrofuran

Acetone*

Carbon disulfide ...........cccuu.....

Barium™ ...
Beryllium* ..o
Nickel* ..o
SIVEr™ oo
Vanadium® ........cccoeviiieinienenne
ArSENIC™ ..o
Cadmium*

Chromium™* .......cccoeeeeeeiiiiinns
Mercury® ......ccocieiiiiiiineen,
Selenium* ........ccooveeieeiiiiiin,
Fluoride™ ......cccoeevvvviiieieeeeeee
Ammonia*

Cyanide*

58-89-9

PCBs

56-23-5

109-99-9

67-64-1

75-15-0

7440-39-3
7440-41-7
7440-02-0
7440-22-4
7440-62-2
7440-66-6
7440-38-2
7440-43-9
7440-47-3
7439-92—1
7439-97-6
7782-49-2

16984-48-8
7664-41-7

57-12-5

50x 104

3.0x10~4

3.0x1073

9.0x 102

4.0x10~!

4.0x10~!

3.0x10°!

8.0x 103

8.0e1072 ...

2.0x10-2

3.0x10-2

5.0x 104

20x1073

1.0x1072

1.5x10~2

1.0x10-3

20x1072

2.0x10~!

8.0x1072

40

15

200

10

Representing group, has a low HBL and
is one of the more difficult com-
pounds to destroy, target compound
in SW-846 method, PQL less than
delisting level. Lindane was chosen
because of those with lower HBLs lin-
dane has the highest EE/O.

Representing group, target compound
in SW-846 method, delisting level
based on TSCA value, PQL less than
delisting level.

Representing group, has relatively low
HBL and is the compound with the
highest EE/O, target compound in
SW-846 method, PQL less than
delisting level. Carbon tetrachloride
was chosen because the other con-
stituent with a lower HBL has analyt-
ical measurement difficulties and car-
bon tetrachloride has by far the high-
est EE/O.

Representing group 18 and 18a, a com-
pound with relatively low HBL, target
compound in SW-846 method, PQL
less than delisting level. Tetrahydro-
furan was chosen because the other
constituent with a lower HBL has an-
alytical measurement difficulties.

Representing group, has a relatively low
HBL and is one of the harder to de-
stroy compounds, target compound in
SW-846 method, PQL less than
delisting level.

Representing group, the compound with
the lowest HBL, target compound in
SW-846 method, PQL less than
delisting level.

HBL x DAF is delisting level,
less than delisting level.

HBL x DAF is delisting level,
less than delisting level.

HBL x DAF is delisting level,
less than delisting level.

HBL x DAF is delisting level,
less than delisting level.

HBL x DAF is delisting level,
less than delisting level.

HBL x DAF is delisting level,
less than delisting level.

HBL below PQL, PQL of 0.015 mg/L
used as delisting level.

HBL x DAF is delisting level, PQL is
less than delisting level.

HBL x DAF is delisting level, PQL is
less than delisting level.

No HBL, used MCL of 0.015 mg/L and
DAF = 6, (MCL * DAF).

HBL x DAF is delisting level, PQL is
less than delisting level.

HBL x DAF is delisting level,
less than delisting level.

HBL x DAF is delisting level,
less than delisting level.

HBL x DAF is delisting level,
less than delisting level.

HBL x DAF is delisting level,
less than delisting level.

PQL is
PQL is
PQL is
PQL is
PQL is

PQL is

PQL is

PQL is

PQL is

PQL is

3.0x1073

50x 104

1.8x1072

56 x10~1!

2.4

2.3

1.6

45x10-2

45x10"!

1.1 x10~!

1.6 x10~!

6.8

1.5x10~2

1.1x1072

6.8 x1072

9.0 x 1072

6.8 x 1073

1.1 x10!

1.2

6.0

48 x10~!
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TABLE 1.—PROPOSED DELISTING CONSTITUENTS AND DELISTING LEVELS FOR TREATED EFFLUENT—Continued

. -~ . Proposed
Treatability | Proposed delisting constitu- CAS # HBL (mg/L) | EE/O Justification delisting level
group ents (mglL)
258 ..o Tributyl phosphate™ ................ 126-73-8 | 2.0 x 5 | Representing group 25a and 25b, the 1.2x107!

10720, compound with a low HBL, target

compound in EPA method, PQL less
than delisting level. No updated HBL.
Previous delisting level is used, ad-
justed for a DAF of 6 instead of 10.

CAS = Chemical Abstract Service. DAF = dilution attenuation factor. HBL = health-based levels. MCL = maximum contamination limit. PQL =
practical quantitation limit. TSCA = Toxic Substances Control Act of 1976. (1) The HBL for cresol is assumed to be that for o-cresol and m-cre-
sol. (2) The HBL for ammonia is assumed to be the same as used in the initial Delisting Petition. (3) The HBL for tributyl phosphate is assumed
to be the same as used in the initial Delisting Petition. (4) The phrase “Target compound in SW—846" means that the associated constituent can
be analyzed for and reported using promulgated SW—-846 analytical methods.

*Current delisting parameters.

E. What Other Factors Did EPA Consider
in Its Evaluation?

As noted in section III.C, EPA believes
that the approach used in the original
200 Area ETF treated effluent delisting
action is sound and environmentally
protective. Further, EPA does not
believe there is any basis to expand on
the analysis conducted to support the
original 200 Area ETF delisting. EPA
has considered the potential for, but has
concluded that there are no other factors
that warrant consideration in this
proposed delisting modification.

F. What Did EPA Conclude About DOE-
RL’s Analysis?

After reviewing the DOE-RL petition,
EPA concludes that (1) no RCRA
hazardous constituents are likely to be
present in treated effluent above the
proposed health-based delisting levels;
and (2) the petitioned waste does not
exhibit any of the characteristics of
ignitability, corrosivity, reactivity, or
toxicity (refer to 40 CFR 261.21, 261.22,
261.23, and 261.24, respectively).12 In
addition, EPA considered other factors
or criteria enumerated in section I.B that
could cause the wastes to be hazardous
under RCRA. Today’s proposal expands
the list of constituents for which the

12 Delisting requirements of 40 CFR 260.22 state
that an excluded waste cannot exhibit any of the
characteristics of hazardous waste (reactivity,
ignitability, corrosivity or toxicity). The delisting
levels in today’s proposal are below the toxicity
characteristics levels, and there is no record of
untreated or treated aqueous wastewaters associated
with the 200 Area ETF having sufficient
concentrations of any constituent to suggest that the
reactivity or ignitability characteristic might be of
concern with respect to treated effluents. Similarly,
the nature of the treatment processes at the 200
Area ETF, which include multiple pH adjustment
steps, insure that treated effluents do not exhibit the
characteristic of corrosivity. EPA believes that
treated effluents satisfy these delisting
requirements. DOE-RL, however, must demonstrate
that treated effluents do not exhibit the
characteristics of ignitability or corrosivity through
application of process knowledge or analytical
sampling according to 40 CFR 262.11.

wastes are excluded to include certain
U- and P-listed waste numbers which
are defined by 40 CFR 261.33 as acutely
hazardous. EPA’s analysis demonstrates
that treated effluents do not contain U-
and P-listed constituents above health-
based delisting levels, and therefor no
longer meet the criteria under which the
waste was originally listed as an acutely
hazardous waste. Therefore, the treated
effluents may be excluded from the
definition of hazardous waste. The
remaining factors discussed in section
I.B were considered as part the analysis
EPA performed to establish exclusion
limits and the verification sampling
program applicable to the wastes
considered in today’s proposed
exclusion.

G. What Must DOE RL Do To
Demonstrate Compliance With the
Proposed Exclusion?

DOE-RL’s obligation to demonstrate
compliance with this proposed
exclusion has two key components. The
first is to demonstrate that each influent
wastewater is within the processing
capabilities (defined in this context as
the ability to treat to delisting levels) of
the 200 Area ETF prior to treatment.
This demonstration is made through
application of the verified treatment
efficiency process model for the 200
Area ETF unit operations to waste
characterization data required by the
waste characterization and acceptance
procedures in Hanford’s site-wide RCRA
permit, WA7 89000 8967. The second
component is a treated effluent
sampling program intended to verify
that the predicted treatment levels in
fact are achieved. The verification
sampling program in turn has two
phases—an initial qualification
sampling requirement applicable to all
influent waste streams that do not have
an operating history of treatment in 200
Area ETF, and an on-going verification
“spot check” sampling requirement.

The first qualification phase is intended
to demonstrate that the predicted
treatment efficiencies can be achieved
for new waste streams, while the “spot
check” requirement is intended to
identify any long-term changes in
treatment efficiency or influent waste
stream variability that would impact the
ability of the 200 Area ETF to meet
delisting requirements. At any time that
an initial or verification sampling event
indicates failure to meet delisting
criteria, the DOE-RL is required to re-
evaluate the waste characterization data
(to identify any constituents, constituent
levels, or other factors that might affect
treatability of the waste), the treatment
strategy and operational baseline, and to
make any changes necessary to ensure
subsequent batches of treated effluent
do not fail delisting criteria. As with
new treatment strategies, the initial
treated effluent batch after any waste
treatment strategy changes also is
subject to verification sampling to
ensure the treatment strategy changes
are effective. In all cases where
verification sampling is required, the
corresponding batch of treated effluent
cannot be discharged to the SALDS unit
until compliance with delisting
exclusion limits can be documented.
Both of these overall compliance
components and the two verification
sampling program phases are essentially
the same as in the original delisting
action, with modifications to reflect
actual operating experience and the
additional influent wastes the 200 Area
ETF expects to manage under this
proposed exclusion.

EPA is also proposing additional
conditions to ensure ongoing
compliance with delisting exclusion
limits. First, EPA is proposing a re-
opener provision to allow EPA to re-
evaluate the protectiveness of today’s
exclusion limits and management
requirements should new information
become available that might alter
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conclusions reached should today’s
proposal be finalized. EPA currently
includes this re-opener provision as a
standard component of delisting
rulemakings. Second, EPA is proposing
record keeping and reporting
requirements. These conditions are
intended to ensure that documentation
of information necessary to review the
compliance history of RL is
appropriately recorded and maintained.

H. How Must DOE RL Manage the
Delisted Waste for Disposal?

As a condition of this proposed
exclusion, DOE-RL would be required
to dispose of treated effluent at the
SALDS. As noted elsewhere in this
proposal, EPA anticipates and
encourages the DOE-RL to evaluate
alternate reuse options for treated
effluent. Such changes in management
practices will require EPA approval
pursuant to delisting condition 7.

I. How Must DOE RL Operate the
Treatment Unit?

The DOE-RL would be required to
operate the 200 Area ETF according to
the waste processing strategies
developed pursuant to this proposed
exclusion, if finalized, including the
waste treatment strategy developed
under Condition (1)(a). Although not a
specific condition of this proposed
delisting, the DOE-RL also must operate
the 200 Area ETF in compliance with
applicable RCRA regulations, the
requirements of the Hanford Facility
RCRA Permit WA?7 89000 8967, and in
part, the requirements of the State Waste
Discharge Permit ST4500.

J. What Must DOE RL Do if the Process
Changes?

EPA expects that 200 Area ETF
treatment technologies will evolve and/
or change over the operating life of the
unit in support of Hanford Facility
cleanup. EPA is proposing an exclusion
condition that will allow the DOE-RL to
modify the treatability envelope for the
200 Area ETF with written EPA
approval to reflect such changes. Under
today’s proposal, such changes to the
treatability envelope will not require
modifications to the exclusion rule. EPA
notes that changes to the treatability
envelope for ETF may require
modification to the State Waste
Discharge Permit ST4500 as well.

EPA has included a re-opener clause
that may also provide a basis for
modification of this proposed exclusion
to reflect substantial changes to ETF or
its performance. Since it is not possible
to completely anticipate potential future
changes or modifications to the 200
Area ETF treatment process, EPA is not

providing a comprehensive definition of
“substantial” in the context of the
reopener clause. However, EPA is
proposing that changes that would
require Class II or Class III modifications
to the Hanford Facility RCRA Permit
WA?7 89000 8967 would be considered
“substantial.” Without enumerating all
possible changes to the 200 Area ETF,
this proposal serves as a general
example of “substantial” changes.

EPA notes that substantial changes to
the 200 Area ETF that would warrant
EPA review in the context of today’s
proposed exclusion would also likely
require modification of the Hanford
Facility RCRA Permit WA7 89000 8967

K. What Data Must DOE RL Submit?

EPA believes that the methodology in
this proposed exclusion provides a
sound and robust basis to accommodate
the diverse waste streams expected to be
managed by the 200 Area ETF under
this proposed exclusion. Based on the
200 Area ETF operating history, EPA
does not expect that the RL will
encounter exceedances of delisting
levels during verification sampling.
Should exceedances occur, however, the
retreatment and subsequent verification
requirements of Conditions (2) and (3)
in today’s proposal provide assurances
against environmental harm. Should
such an exceedance occur, however,
EPA believes that it might be indicative
of unanticipated changes in waste
streams or 200 Area ETF operations that
require regulatory evaluation beyond
the self-implementing provisions of
Conditions (2) and (3). Therefore, EPA
is proposing a recordkeeping and data
submission requirement to ensure that
EPA and Ecology are aware of such
situations, and have the opportunity to
take any appropriate response actions.

The DOE-RL also must disclose new
or different data related to the 200 Area
ETF or disposal of the waste if the data
is relevant to the delisting (see
Condition (4) of the proposed rule for
the specifics of this requirement). This
provision will allow EPA to re-evaluate
the exclusion if new or additional
information becomes available to EPA.
The EPA will evaluate the information
on which we based the decision to see
if the information still is correct, or if
circumstances have changed so that the
information no longer is correct or
would cause EPA to deny the petition
if presented. This provision expressly
requires the DOE-RL to report differing
site conditions or assumptions used in
the petition within 10 days. If EPA
discovers such information itself or
from a third party, EPA can act on the
information as appropriate. The
language being proposed is similar to

those provisions found in RCRA
regulations governing no-migration
petitions at 40 CFR 268.6.

EPA believes that we have the
authority under RCRA and the
Administrative Procedures Act, 5 U.S.C.
551 (1978) et seq. (APA), to re-open a
delisting decision. We may re open a
delisting decision when we receive new
information that calls into question the
assumptions underlying the delisting.

EPA believes a clear statement of its
authority in delistings is merited in light
of Agency experience, where the
delisted waste leached at greater
concentrations in the environment than
the concentrations predicted when
conducting the toxicity characteristic
leaching procedure (TCLP), thus leading
the Agency to repeal the delisting. See
Reynolds Metals Company at 62 FR
37694 (July 14, 1997) and 62 FR 63458
(December 1, 1997). If a threat to human
health and the environment presents
itself, EPA will continue to address
these situations case by case. Where
necessary, EPA can make a good cause
finding to justify emergency rulemaking.
See 5 U.S.C. 553(b).

L. What Happens if DOE RL Fails To
Meet the Conditions of the Exclusion?

If DOE-RL violates the terms and
conditions established in the exclusion,
the Agency may begin procedures to
withdraw the exclusion. If the analytical
testing of the waste indicates treated
effluents do not meet the delisting
criteria described previously, the DOE-
RL must notify EPA according to
Condition (6). Because the 200 Area ETF
provides the capability to re-treat waste,
EPA is not proposing to suspend this
proposed exclusion if verification
sampling results fail to demonstrate
compliance with delisting levels. The
proposed delisting conditions do,
however, require the DOE-RL to review
and/or modify the associated waste
processing strategy to ensure future
treatment batches meet delisting
criteria, and to perform additional
verification testing to demonstrate that
changes are effective. Since the
conditions of today’s proposed
exclusion require DOE-RL to maintain
records of verification sampling and
waste processing strategies, and report
verification failures to EPA (see
Condition 6(b)), EPA can evaluate
whether verification sampling failures
are isolated and adequately addressed
by re-treatment, or indicative of
repeated and consistent failures that
might warrant reopening of the
exclusion rule under Condition 4. Note:
Failure of treated effluent exclusion
limits would not necessarily provide a
basis to begin withdrawal proceedings,
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because the waste could be managed as
hazardous without violating terms of
today’s proposed exclusion, or
applicable waste management
requirements.

M. What Is EPA’s Final Evaluation of
This Delisting Petition?

We have reviewed DOE-RL’s
November 29, 2001 delisting petition,
the operating history of the 200 Area
ETF treatment process, the basis EPA
used to establish the original delisting,
and DOE-RL’s proposed delisting levels
and approach for waste acceptance and
processing strategy development for
new waste streams. EPA believes that
these data and information provide a
sufficient basis for EPA to grant the
proposed modifications to the existing
exclusion. The framework proposed by
the DOE-RL for the 200 Area ETF
operations, along with the updated
verification requirement being
proposed, ensures that the treated
effluent will not pose a threat when
managed as non-hazardous low-level
radioactive waste in the SALDS. EPA,
therefore, proposes to grant the
proposed exclusion modification.

If we finalize this proposed exclusion,
EPA no longer will regulate the
petitioned waste as a listed hazardous
waste under 40 CFR parts 262 through
268 and the permitting standards of part
270.

N. Relationship Between Today’s
Proposed Action and Compliance LDR
Treatment Standards

Today’s action proposes to exclude
certain wastes from the definition of
hazardous waste under the authority of
40 CFR 260.20 and 260.22. EPA is not
proposing any action that establishes or
imposes treatment requirements under
the authority of land disposal restriction
rules appearing at 40 CFR part 268, nor
is EPA proposing that the numerical
delisting criteria in today’s proposal
necessarily satisfy existing LDR
treatment standards that may be
applicable to treated effluents. In
general, all of the influent wastewaters
considered in today’s proposal are
expected to be generated and actively
managed prior to the point of exclusion,
should today’s proposal be finalized. As
such, EPA believes that the treated
effluent in question are prohibited
wastes and subject to applicable LDR
treatment requirements prior to land
disposal at the SALDS. For disposal at
SALDS, applicable LDR prohibitions
and treatment requirements are
specified by WAC 173-303-140, which
incorporates by reference 40 CFR part
268.

IV. Statutory and Executive Order
Reviews

A. Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4,1993), the Agency
must determine whether the regulatory
action is “significant”, and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “significant
regulatory action” as one that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more, or adversely affect in
a material way, the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs, or the rights and obligations
of recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order. This proposal to grant an
exclusion is not a “‘significant regulatory
action” under the terms of Executive
Order 12866, since its effect, if
promulgated, would be to reduce the
overall costs and economic impact of
EPA’s hazardous waste management
regulations. This reduction would be
achieved by excluding waste generated
at a specific facility from EPA’s lists of
hazardous wastes, thus enabling a
facility to manage its waste as non-
hazardous. Therefore, EPA has
determined that this proposed rule is
not subject to OMB review.

B. Paperwork Reduction Act

The Paperwork Reduction Act, 44
U.S.C. 3501, et seq., is intended to
minimize the reporting and
recordkeeping burden on the regulated
community, as well as to minimize the
cost of Federal information collection
and dissemination. In general, the Act
requires that information requests and
recordkeeping requirements affecting
ten or more non-Federal respondents be
approved by OPM. Although this action
proposes to establish or modify
information and recordkeeping
requirements for DOE-RL, it does not
impose those requirements on any other
facility or respondents, and therefore is
not subject to the provisions of the
Paperwork Reduction Act.

C. Regulatory Flexibility

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare

a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions. For purposes of assessing
the impacts of today’s rule on small
entities, small entity is defined as: (1) A
small business, as codified in the Small
Business Administration Regulations at
13 CFR part 121; (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; and (3)
a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field. EPA has
determined that this action will not
have a significant impact on small
entities because the proposed rule will
only have the effect of impacting the
waste management of waste proposed
for conditional delisting at the Hanford
facility in the State of Washington. After
considering the economic impacts of
today’s proposed rule, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities. We continue
to be interested in the potential impacts
of the proposed rule on small entities
and welcome comments on issues
related to such impacts.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act (UMRA) of 1995 (Public
Law 104—4) establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local and
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any year. Before promulgating
an EPA rule for which a written
statement is needed, section 205 of the
UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
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than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why the alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

This proposed rule contains no
Federal mandates (under the regulatory
provisions of Title IT of the UMRA) for
State, local or tribal governments or the
private sector. It imposes no new
enforceable duty on any State, local or
tribal governments or the private sector.
Thus, today’s proposed rule is not
subject to the requirements of sections
202 and 205 of the UMRA. EPA has
determined that this proposed rule
contains no regulatory requirements that
might significantly or uniquely affect
small government entities. Thus, the
requirements of section 203 of the
UMRA do not apply to this rule.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among
various levels of government.”

This proposed rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among various levels of
government, as specified in Executive
Order 13132. This proposed rule
addresses the conditional delisting of
waste at the federal Hanford Facility.
Thus, Executive Order 13132 does not
apply to this rule. Although Section 6 of
the Executive Order 13132 does not

apply to this proposed rule, EPA did
consult with representatives of State
and local governments in developing
this rule. In the spirit of Executive Order
13132, and consistent with EPA policy
to promote communications between
EPA and State and local governments,
EPA specifically solicits comment on
this proposed rule from State and local
officials.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This proposed rule does
not have tribal implications, as specified
in Executive Order 13175. The rule
proposes to conditionally delist certain
waste streams at the federal Hanford
Facility and does not establish any
regulatory policy with tribal
implications. Thus, Executive Order
13175 does not apply to this proposed
rule. EPA specifically solicits additional
comment on this proposed rule from
tribal officials.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

Executive Order 13045 (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) is determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This proposed rule is not subject to
Executive Order 13045 because it is not
economically significant as defined in
Executive Order 12866 and because the
Agency does not have reason to believe
the environmental health or safety risks
addressed by this proposed action
present a disproportionate risk to
children. The proposed rule concerns
the proposed conditional delisting of
certain waste streams at the Hanford
facility.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations that Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a “significant regulatory action” as
defined under Executive Order 12866.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”’), Public Law
104-113, section 12(d) (15 U.S.C. 272)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus bodies. The
NTTAA directs EPA to provide
Congress, through the Offce of
Management and Budget (OMB),
explanations when the Agency decides
to use “‘government-unique” standards
in lieu of available and applicable
voluntary consensus standards.

This proposed rulemaking involves
environmental monitoring and
measurement, but is not establishing
new technical standards for verifying
compliance with concentration limits,
data quality or test methodology. EPA
proposes not to require the use of
specific, prescribed analytic methods.
Rather, the Agency plans to allow the
use of any method, whether it
constitutes a voluntary consensus
standard or not, that meets the
prescribed performance criteria.
Examples of performance criteria are
discussed in ‘“Test Methods for
Evaluating Solid Waste, Physical/
Chemical Methods,” EPA Publication-
846, Third Edition, as amended by
updates [, II, ITA, IIB and III. EPA
welcomes comments on this aspect of
the proposed rulemaking and,
specifically, invites the public to
identify potentially-applicable
voluntary consensus standards and to
explain why such standards should be
used in this regulation, if finalized.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and Low
Income Populations

To the greatest extent practicable and
permitted by law, and consistent with
the principles set forth in the report on
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the National Performance Review, each
Federal agency must make achieving
environmental justice part of its mission
by identifying and addressing, as
appropriate, disproportionately high
and adverse human health and
environmental effects of its programs,
policies, and activities on minority
populations and low-income
populations in the United States and its
territories and possessions, the District
of Columbia, the Commonwealth of
Puerto Rico, and the Commonwealth of
the Mariana Islands. Because this
proposed rule addresses the conditional
delisting of certain waste streams at the
Hanford Facility, with no anticipated

significant adverse human health or
environmental effects, the rule is not
subject to Executive Order 12898.

List of Subjects in 40 CFR Part 261
Environmental protection, Hazardous
waste, Recycling, Reporting and
recordkeeping requirements.
Authority: Sec. 3001(f) RCRA, 42 U.S.C.
6921(f).
Dated: July 6, 2004.
L. John Iani,
Regional Administrator, Region 10.
For the reasons set out in the

preamble, 40 CFR part 261 is proposed
to be amended as follows:

PART 261—IDENTIFYING AND LISTING
HAZARDOUS WASTE

1. The authority citation for part 261
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921,
6922, and 6938.

2. In Table 2, of Appendix IX of part
261, it is proposed to revise the entry for
“DOE RL, Richland, WA” to read as
follows:

Appendix IX to Part 261—Water
Excluded Under §§ 260.20 and 260.22

* * * * *

TABLE 2.—WASTES EXCLUDED FROM SPECIFIC SOURCES

Facility/address

Waste description

* *

Department of Energy,
Richland Operations
(DOE-RL), Richland,
Washington.

* * *

* *

Treated effluents bearing the waste numbers identified below, from the 200 Area ETF located at the Hanford Facil-
ity, at a maximum generation rate of 210 million liters per year, subject to Conditions 1-7: This conditional ex-
clusion applies to EPA Hazardous Waste Nos. FO01, FO02, FO03, FO04, F005, and F039. In addition, this condi-
tional exclusion applies to all other U- and P-listed waste numbers that meet the following criteria:

The U/P listed substance has a treatment standard established for wastewater forms of FO39 multi-source leach-
ate under 40 CFR 268.40, “Treatment Standards for Hazardous Wastes”; and

The as-generated waste stream prior to treatment in the 200 Area Effluent Treatment Facility (200 Area ETF) is in
the form of dilute wastewater containing a maximum of 1.0 weight percent of any hazardous constituent. This
exclusion shall apply at the point of discharge from the 200 Area ETF verification tanks after satisfaction of Con-

ditions 1-7.
Conditions:

(1) Waste Influent Characterization and Processing Strategy Preparation.

(a) Prior to treatment of any waste stream in the 200 Area ETF, the DOE-RL must:

(i) Complete sufficient characterization of the waste stream to demonstrate that the waste stream is within the
treatability envelope of 200 Area ETF as specified in Tables C—1 and C-2 of the delisting petition dated Novem-
ber 20, 2001. Results of the waste stream characterization and the treatability evaluation must be in writing and
placed in the facility operating record, along with a copy of the November 29, 2001 petition. Waste stream char-
acterization may be carried out in whole or in part using the waste analysis procedures in the Hanford Facility
RCRA Permit, WA7 89000 8967;

(ii) Prepare a written waste processing strategy specific to the waste stream, based on the ETF process model
documented in the November 29, 2001 petition.

(b) DOE-RL may modify the 200 Area ETF treatability envelope specified in Tables C—1 and C-2 of the Novem-
ber 29, 2001 delisting petition to reflect changes in treatment technology or operating practices upon written ap-
proval of the Regional Administrator.

(c) DOE-RL shall conduct all 200 Area ETF treatment operations for a particular waste stream according to the
written waste processing strategy, as may be modified by Condition 3(b)(1).

(d) The following definitions apply:

(i) A waste stream is defined as all wastewater received by the 200 Area ETF that meet the 200 Area ETF waste
acceptance criteria as defined by the Hanford Facility RCRA Permit, WA7 89000 8967 and are managed under
the same 200 Area ETF waste processing strategy.

(ii) A waste processing strategy is defined as a specific 200 Area ETF unit operation configuration, primary oper-
ating parameters and expected maximum influent total dissolved solids (TDS) and total organic waste carbon
(TOC). Each processing strategy shall require monitoring and recording of treated effluent conductivity for pur-
poses of Condition (2)(b)(i)(E), and for monitoring and recording of primary operating parameters as necessary
to demonstrate that 200 Area ETF operations are in accordance with the associated waste processing strategy.

(iii) Primary operating parameters are defined as ultraviolet oxidation (UV/OX) peroxide addition rate, reverse os-
mosis reject ratio, and processing flow rate as measured at the 200 Area ETF surge tank outlet.

(iv) Key unit operations are defined as filtration, UV/OX, reverse osmosis, ion exchange, and secondary waste

treatment.

(2) Testing. DOE-RL shall perform verification testing of treated effluents according to Conditions (a), (b), and (c)

below.

(a) Sample collection and analysis, including quality control (QC) procedures, must be performed according to cur-
rent version of SW—-846 or other EPA-approved methodologies. DOE-RL shall maintain a written sampling and
analysis plan in the facility operating record. Results of all sampling and analysis, including quality assurance
(QA)/QC information, shall be placed in the facility operating record.

(b) Initial verification testing.

(i) Verification sampling shall consist of a representative sample of one filled effluent discharge tank, analyzed for
all constituents in Condition (5), and for conductivity for purposes of establishing a conductivity baseline with re-
spect to Condition (2)(b)(i)(E). Verification sampling shall be required under each of the following conditions:

(A) Any new or modified waste processing strategy;



Federal Register/Vol. 69, No. 135/ Thursday, July 15, 2004 /Proposed Rules 42411

TABLE 2.—WASTES EXCLUDED FROM SPECIFIC SOURCES—Continued

Facility/address

Waste description

(B) Influent wastewater total dissolved solids or total organic carbon concentration increases by an order of mag-
nitude or more above values established in the waste processing strategy;

(C) Changes in primary operating parameters;

(D) Changes in influent flow rate outside a range of 150 to 570 liters per minute;

(E) Increase greater than a factor of ten (10) in treated effluent conductivity (conductivity changes indicate
changes in dissolved ionic constituents, which in turn are a good indicator of 200 Area ETF treatment effi-
ciency).

(F) Any failure of initial verification required by this condition, or subsequent verification required by Condition
(2)(c).

(ii) Treated effluents shall be managed according to Condition 3. Once Condition (3)(a) is satisfied, subsequent
verification testing shall be performed according to Condition (2)(c).

(c) Subsequent Verification: Following successful initial verification associated with a specific waste processing
strategy, DOE-RL must continue to monitor primary operating parameters, and collect and analyze representa-
tive samples from every fifteenth (15th) verification tank filled with 200 Area ETF effluents processed according
to the associated waste processing strategy. These representative samples must be analyzed prior to disposal
of 200 Area ETF effluents for all constituents in Condition (5). Treated effluent from tanks sampled according to
this condition must be managed according to Condition (3).

(3) Waste Holding and Handling: DOE-RL must store as hazardous waste all 200 Area ETF effluents subject to
verification testing in Conditions (2)(b) and (2)(c), that is, until valid analyses demonstrate Condition (5) is satis-
fied.

(a) If the levels of hazardous constituents in the samples of 200 Area ETF effluent are equal to or below the levels
set forth in Condition (5), the 200 Area ETF effluents are not listed as hazardous wastes provided they are dis-
posed of in the State Authorized Land Disposal Site (SALDS) (except as provided pursuant to Condition (7)),
according to applicable requirements and permits. Subsequent treated effluent batches shall be subject to
verification requirements of Condition (2)(c).

(b) If hazardous constituent levels in any representative sample collected from a verification tank exceed any of
the delisting levels set in Condition (5), DOE-RL must:

(i) Review waste characterization data, and review and change accordingly the waste processing strategy as nec-
essary to ensure subsequent batches of treated effluent do not exceed delisting criteria;

(i) Retreat the contents of the failing verification tank;

(iii) Perform verification testing on the retreated effluent. If constituent concentrations are at or below delisting lev-
els in Condition (5), the treated effluent are not listed hazardous waste provided they are disposed at SALDS
according to applicable requirements and permits (except as provided pursuant to Condition (7)), otherwise re-
peat the requirements of Condition (3(b).

(iv) Perform initial verification sampling according to Condition (2)(b) on the next treated effluent tank once testing
required by Condition (3)(b)(iii) demonstrates compliance with delisting requirements.

(4) Re-opener Language.

(a) If, anytime before, during, or after treatment of waste in the 200 Area ETF, DOE-RL possesses or is otherwise
made aware of any data (including but not limited to groundwater monitoring data, as well as data concerning
the accuracy of site conditions or the validity of assumptions upon which the November 29, 2001 petition was
based) relevant to the delisted waste indicating that the treated effluent no longer meets delisting criteria (ex-
cluding recordkeeping and data submissions required by Condition (6)), or that groundwater affected by dis-
charge of the treated effluent exhibits hazardous constituent concentrations above health-based limits, DOE-RL
must report such data, in writing, to the Regional Administrator within 10 days of first possessing or being made
aware of that data.

(b) DOE-RL shall provide written notification to the Regional Administrator no less than 180 days prior to any
planned or proposed substantial modifications to the 200 Area ETF, exclusive of routine maintenance activities.
This condition shall specifically include, but not be limited to, changes that do or would require Class Il and Il
modification to the Hanford Facility RCRA Permit WA7 89000 8967 (in the case of permittee-initiated modifica-
tions) or equivalent modifications in the case of agency-initiated permit modifications. DOE-RL may request a
modification to the 180-day notification requirement of this condition in the instance of agency-initiated permit
modifications for purposes of ensuring coordination with permitting activities.

(c) Based on the information described in paragraph (4)(a) or (4)(b) or any other relevant information received
from any source, the Regional Administrator will make a preliminary determination as to whether the reported in-
formation requires Agency action to protest human health or the environment. Further action could include sus-
pending or revoking the exclusion, or other appropriate response necessary to protect human health and the en-
vironment.

(D) Delisting Levels: All total constituent concentrations in treated effluents managed under this exclusion must be
equal to or less than the following levels, expressed as mg/L:

Inorganic Constituents: Ammonia—6.0; Barium—1.6; Beryllium—4.5 x 10~-2; Nickel—4.5 x 10—!; Silver—1.1 x
10~ 1; Vanadium—1.6 x 10~ !; Zinc—6.8; Arsenic—1.5 x 10—2; Cadmium—1.1 x 10—2; Chromium—6.8 x 10~2;
Lead—9.0 x 10~2; Mercury—6.8 x 10~3; Selenium—1.1 x 10~ !; Fluoride—1.2; Cyanides—4.8 x 10— 1.

Organic Constituents: Cresol—1.2; 2,4,6 Trichlorophenol—3.6 x 10~!; Benzene—6.0 x 10~2; Chrysene—5.6 x
10~ !; Hexachlorobenzene—2.0 x 1073; Hexachlorocyclopentadiene—1.8 x 10~!; Dichloroisopropyl ether;
[Bis(2-Chloroisopropyl) ether—6.0 x 10~2; Di-n-octylphthalate—4.8 x 10~!; 1-Butanol—2.4; Isophorone—4.2;
Diphenylamine—5.6 x 10~!; p-Chloroaniline—1.2 x 10—!; Acetonitrile—1.2; Carbazole—1.8 x 10~!; N-
Nitrosodimethylamine—2.0 x 10 ~3; Pyridine—2.4 x 10~2; Lindane [gamma-BHC]—3.0 x 10~3; Arochlor [total of
Arochlors 1016, 1221, 1232, 1242, 1248, 1254, 1260]—5.0 x 10~4; Carbon tetrachloride—1.8 x 10~2; Tetra-
hydrofuran—5.6 x 10~ !; Acetone—2.4; Carbon disulfide—2.3; Tributyl phosphate—1.2 x 10~ 1.

(6) Recordkeeping and Data Submittals.
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TABLE 2.—WASTES EXCLUDED FROM SPECIFIC SOURCES—Continued

Facility/address

Waste description

(a) DOE-RL shall maintain records of all waste characterization, and waste processing strategies required by Con-
dition (1), and verification sampling data, including QA/QC results, in the facility operating record for a period of
no less than three (3) years. However, this period is automatically extended during the course of any unresolved
enforcement action regarding the 200 Area ETF or as requested by EPA.

(b) No less than thirty (30) days after receipt of verification data indicating a failure to meet delisting criteria of
Condition (5), DOE-RL shall notify the Regional Administrator. This notification shall include a summary of
waste characterization data for the associated influent, verification data, and any corrective actions taken ac-
cording to Condition (3)(b)(i).

(c) Records required by Condition (6)(a) must be furnished on request by EPA or the State of Washington and
made available for inspection. All data must be accompanied by a signed copy of the following certification
statement to attest to the truth and accuracy of the data submitted:

“Under civil and criminal penalty of law for the making of submission of false or fraudulent statements or represen-
tations (pursuant to the applicable provisions of the Federal Code, which include, but may not be limited to, 18
U.S.C. 1001 and 42 U.S.C. 6928). | certify that the information contained in or accompanying this document is
true, accurate, and complete.

As to the (those) identified section(s) of the document for which | cannot personally verify its (their) truth and accu-
racy, | certify as the official having supervisory responsibility of the persons who, acting under my direct instruc-
tions, made the verification that this information is true, accurate, and complete.

In the event that any of this information is determined by EPA in its sole discretion to be false, inaccurate, or in-
complete, and upon conveyance of this fact to DOE-RL, | recognize and agree that this exclusion of waste will
be void as if it never had effect or to the extent directed by EPA and that the DOE-RL will be liable for any ac-
tions taken in contravention of its RCRA and CERCLA obligations premised upon DOE-RL’s reliance on the
void exclusion.”

(7) Treated Effluent Disposal Requirements. DOE-RL may at any time propose alternate reuse practices for treat-
ed effluent managed under terms of this exclusion in lieu of disposal at the SALDS. Such proposals must be in
writing to the Regional Administrator, and demonstrate that the risks and potential human health or environ-
mental exposures from alternate treated effluent disposal or reuse practices do not warrant retaining the waste
as a hazardous waste. Upon written approval by EPA of such a proposal, non-hazardous treated effluents may
be managed according to the proposed alternate practices in lieu of the SALDS disposal requirement in para-
graph (3)(a). The effect of such approved proposals shall be explicitly limited to approving alternate disposal
practices in lieu of the requirements in paragraph (3)(a) to dispose of treated effluent in SALDS.

* * * * * *

[FR Doc. 04—15945 Filed 7—14—-04; 8:45 am)]

BILLING CODE 6560-50-P
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This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Child and Adult Care Food Program:
National Average Payment Rates, Day
Care Home Food Service Payment
Rates, and Administrative
Reimbursement Rates for Sponsoring
Organizations of Day Care Homes for
the Period July 1, 2004—-June 30, 2005

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Notice.

SUMMARY: This notice announces the
annual adjustments to: the national
average payment rates for meals and
supplements served in child care
centers, outside-school-hours care

centers, at-risk afterschool care centers,
and adult day care centers; the food
service payment rates for meals and
supplements served in day care homes;
and the administrative reimbursement
rates for sponsoring organizations of day
care homes, to reflect changes in the
Consumer Price Index. Further
adjustments are made to these rates to
reflect the higher costs of providing
meals in the States of Alaska and
Hawaii. The adjustments contained in
this notice are made on an annual basis
each July, as required by the statutes
and regulations governing the Child and
Adult Care Food Program (CACFP).

EFFECTIVE DATE: July 1, 2004.

FOR FURTHER INFORMATION CONTACT:
Keith Churchill, Section Chief, Child
and Adult Care and Summer Programs
Section, Policy and Program
Development Branch, Child Nutrition
Division, Food and Nutrition Service,
USDA, Alexandria, Virginia 22302,
(703) 305-2620.

SUPPLEMENTARY INFORMATION:
Definitions

The terms used in this notice shall
have the meanings ascribed to them in

the regulations governing the CACFP (7
CFR Part 226).

Background

Pursuant to sections 4, 11 and 17 of
the Richard B. Russell National School
Lunch Act (NSLA) (42 U.S.C. 1753,
1759a and 1766), section 4 of the Child
Nutrition Act of 1966 (CNA) (42 U.S.C.
1773) and 226.4, 226.12 and 226.13 of
the regulations governing the CACFP (7
CFR Part 226), notice is hereby given of
the new payment rates for institutions
participating in CACFP. These rates
shall be in effect during the period July
1, 2004 through June 30, 2005.

As provided for under the NSLA and
the CNA, all rates in the CACFP must
be revised annually on July 1 to reflect
changes in the Consumer Price Index
(CPI) for the most recent 12-month
period. In accordance with this
mandate, the Department last published
the adjusted national average payment
rates for centers, the food service
payment rates for day care homes, and
the administrative reimbursement rates
for sponsors of day care homes on July
5, 2003, at 68 FR 40621 (for the period
July 1, 2003—June 30, 2004).

BILLING CODE 3410-30-P
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CHILD AND ADULT CARE FOOD PROGRAM (CACFP)
Per Meal Rates in Whole or Fractions of U.S. Dollars

Effective from July 1, 2004 - June 30, 2005
—

CENTERS 4 BREAKFAST | LUNCH SUPPLEMENT
AND
SUPPER!
CONTIGUOUS | PAID : 0.23 0.21 0.05
STATES REDUCED PRICE 0.93 1.84 0.30
FREE 1.23 2.24 0.61
ALASKA PAID 0.33 0.35 0.09
REDUCED PRICE 1.66 3.25 0.50
FREE 1.96 3.65 1.00
HAWAII PAID 0.25 0.25 0.06
REDUCED PRICE 1.13 2.23 0.36
FREE 1.43 2.63 0.72
—
DAY CARE HOMES BREAKFAST LUNCH AND SUPPLEMENT
SUPPER
TIERI | TIERII | TIERI | TIERII | TIERI TIER II
CONTIGUOUS STATES | 104 0.39 1.92 1.16 0.57 0.15
ALASKA 1.64 0.59 3.11 1.88 0.92 0.25
HAWAIL 1.20 0.44 2.25 1.35 0.67 0.18

| ———

ADMINISTRATIVE REIMBURSEMENT

RATES »
FOR SPONSORING ORGANIZATIONS OF -| Initial Next Next 800 Each
DAY CARE HOMES 50 150 Additional
PER HOME/PER MONTH RATES IN U.S.
DOLLARS
CONTIGUOUS STATES 88 67 53 46
ALASKA 143 109 85 75
HAWAII 103 79 62 54

IThese rates do not include the value of commodities (or cash-in-lieu of commodities) which
institutions receive as additional assistance for each lunch or supper served to participants
under the program. A notice announcing the value of commodities and cash-in-lieu of
commodities is published separately in the Federal Register.

BILLING CODE 3410-30-C 181.5 in May 2003 to 186.7 in May a 4.94 percent increase during the 12-
The changes in the national average 2004) in the food away from home series month period, May 2003 to May 2004,

payment rates for centers reflect a 2.86 of the CPI for All Urban Consumers. (from 177.8 in May 2003 to 186.6 in

percent increase during the 12-month The changes in the food service May 2004) in the food at home series of

period, May 2003 to May 2004, (from payment rates for day care homes reflect the CPI for All Urban Consumers.
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The changes in the administrative
reimbursement rates for sponsoring
organizations of day care homes reflect
a 3.05 percent increase during the 12-
month period, May 2003 to May 2004,
(from 183.5 in May 2003 to 189.1 in
May 2004) in the series for all items of
the CPI for All Urban Consumers,
published by the Bureau of Labor
Statistics of the Department of Labor.

The total amount of payments
available to each State agency for
distribution to institutions participating
in the program is based on the rates
contained in this notice.

This action is not a rule as defined by
the Regulatory Flexibility Act (5 U.S.C.
601-612) and thus is exempt from the
provisions of that Act. This notice has
been determined to be exempt under
Executive Order 12866.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.558 and is subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials. (See 7 CFR Part 3015, Subpart
V, and final rule related notice
published at 48 FR 29114, June 24,
1983.)

This notice imposes no new reporting
or recordkeeping provisions that are
subject to Office of Management and
Budget review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3518).

Authority: Sections 4(b)(2), 11a, 17(c) and
17(£)(3)(B) of the Richard B. Russell National
School Lunch Act, as amended (42 U.S.C.
1753(b)(2), 1759a, 1766(f)(3)(B)) and section
4(b)(1)(B) of the Child Nutrition Act of 1966,
as amended (42 U.S.C. 1773(b)(1)(B)).

Dated: July 9, 2004.
George A. Braley,
Associate Administrator.
[FR Doc. 04-16045 Filed 7-14—-04; 8:45 am)|]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

National School Lunch, Special Milk,
and School Breakfast Programs;
National Average Payments/Maximum
Reimbursement Rates

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Notice.

SUMMARY: This Notice announces the
annual adjustments to: (1) The “national
average payments,” the amount of
money the Federal Government
provides States for lunches, afterschool
snacks and breakfasts served to children

participating in the National School
Lunch and School Breakfast Programs;
(2) the “maximum reimbursement
rates,” the maximum per lunch rate
from Federal funds that a State can
provide a school food authority for
lunches served to children participating
in the National School Lunch Program;
and (3) the rate of reimbursement for a
half-pint of milk served to nonneedy
children in a school or institution which
participates in the Special Milk Program
for Children. The payments and rates
are prescribed on an annual basis each
July. The annual payments and rates
adjustments for the National School
Lunch and School Breakfast Programs
reflect changes in the Food Away From
Home series of the Consumer Price
Index for All Urban Consumers. The
annual rate adjustment for the Special
Milk Program reflects changes in the
Producer Price Index for Fluid Milk
Products. These payments and rates are
in effect from July 1, 2004 through June
30, 2005.

EFFECTIVE DATE: July 1, 2004.

FOR FURTHER INFORMATION CONTACT: Ms.
Rosemary O’Connell, Section Chief,
School Programs Section, Policy and
Program Development Branch, Child
Nutrition Division, Food and Nutrition
Service, USDA, 3101 Park Center Drive,
Room 640, Alexandria, VA 22302 or
phone (703) 305-2590.

SUPPLEMENTARY INFORMATION:

Background

Special Milk Program for Children—
Pursuant to section 3 of the Child
Nutrition Act of 1966, as amended (42
U.S.C. 1772), the Department announces
the rate of reimbursement for a half-pint
of milk served to nonneedy children in
a school or institution that participates
in the Special Milk Program for
Children. This rate is adjusted annually
to reflect changes in the Producer Price
Index for Fluid Milk Products,
published by the Bureau of Labor
Statistics of the Department of Labor.

For the period July 1, 2004 to June 30,
2005, the rate of reimbursement for a
half-pint of milk served to a nonneedy
child in a school or institution which
participates in the Special Milk Program
is 17 cents. This reflects an increase of
29.8 percent in the Producer Price Index
for Fluid Milk Products from May 2003
to May 2004 (from a level of 143.2 in
May 2003 to 185.9 in May 2004).

As a reminder, schools or institutions
with pricing programs that elect to serve
milk free to eligible children continue to
receive the average cost of a half-pint of
milk (the total cost of all milk purchased
during the claim period divided by the
total number of purchased half-pints)

for each half-pint served to an eligible
child.

National School Lunch and School
Breakfast Programs—Pursuant to
sections 11 and 17A of the National
School Lunch Act, (42 U.S.C. 1759a and
1766a), and section 4 of the Child
Nutrition Act of 1966, (42 U.S.C. 1773),
the Department annually announces the
adjustments to the National Average
Payment Factors and to the maximum
Federal reimbursement rates for lunches
and afterschool snacks served to
children participating in the National
School Lunch Program and breakfasts
served to children participating in the
School Breakfast Program. Adjustments
are prescribed each July 1, based on
changes in the Food Away From Home
series of the Consumer Price Index for
All Urban Consumers, published by the
Bureau of Labor Statistics of the
Department of Labor. The changes in the
national average payment rates for
schools and residential child care
institutions for the period July 1, 2004
through June 30, 2005 reflect a 2.86
percent increase in the Consumer Price
Index for All Urban Consumers during
the 12-month period May 2003 to May
2004 (from a level of 181.5 in May 2003
to 186.7 in May 2004). Adjustments to
the national average payment rates for
all lunches served under the National
School Lunch Program, breakfasts
served under the School Breakfast
Program, and afterschool snacks served
under the National School Lunch
Program are rounded down to the
nearest whole cent.

Lunch Payment Levels—Section 4 of
the National School Lunch Act (42
U.S.C. 1753) provides general cash for
food assistance payments to States to
assist schools in purchasing food. The
National School Lunch Act provides
two different section 4 payment levels
for lunches served under the National
School Lunch Program. The lower
payment level applies to lunches served
by school food authorities in which less
than 60 percent of the lunches served in
the school lunch program during the
second preceding school year were
served free or at a reduced price. The
higher payment level applies to lunches
served by school food authorities in
which 60 percent or more of the lunches
served during the second preceding
school year were served free or at a
reduced price.

To supplement these section 4
payments, section 11 of the National
School Lunch Act (42 U.S.C. 1759(a))
provides special cash assistance
payments to aid schools in providing
free and reduced price lunches. The
section 11 National Average Payment
Factor for each reduced price lunch
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served is set at 40 cents less than the
factor for each free lunch.

As authorized under sections 8 and 11
of the National School Lunch Act (42
U.S.C. 1757 and 1759a), maximum
reimbursement rates for each type of
lunch are prescribed by the Department
in this Notice. These maximum rates are
to ensure equitable disbursement of
Federal funds to school food authorities.

Afterschool Snack Payments in
Afterschool Care Programs—Section
17A of the National School Lunch Act
(42 U.S.C. 1766a) establishes National
Average Payments for free, reduced
price and paid afterschool snacks as part
of the National School Lunch Program.

Breakfast Payment Factors—Section 4
of the Child Nutrition Act of 1966 (42
U.S.C. 1773) establishes National
Average Payment Factors for free,
reduced price and paid breakfasts
served under the School Breakfast
Program and additional payments for
free and reduced price breakfasts served
in schools determined to be in “severe
need” because they serve a high
percentage of needy children.

Revised Payments

The following specific section 4,
section 11 and section 17A National
Average Payment Factors and maximum
reimbursement rates for lunch, the
afterschool snack rates, and the
breakfast rates are in effect from July 1,
2004 through June 30, 2005. Due to a
higher cost of living, the average
payments and maximum
reimbursements for Alaska and Hawaii
are higher than those for all other States.
The District of Columbia, Virgin Islands,
Puerto Rico and Guam use the figures
specified for the contiguous States.

National School Lunch Program
Payments

Section 4 National Average Payment
Factors—In school food authorities
which served less than 60 percent free
and reduced price lunches in School
Year 2002-03, the payments for meals
served are: Contiguous States—paid
rate—21 cents, free and reduced price
rate—21 cents, maximum rate—29
cents; Alaska—paid rate—35 cents, free
and reduced price rate—35 cents,
maximum rate—45 cents; Hawaii—paid
rate—25 cents, free and reduced price
rate—25 cents, maximum rate—33
cents.

In school food authorities which
served 60 percent or more free and
reduced price lunches in School Year
2002-03, payments are: Contiguous
States—paid rate—23 cents, free and
reduced price rate—23 cents, maximum
rate—29 cents; Alaska—paid rate—37
cents, free and reduced price rate—37
cents, maximum rate—45 cents;
Hawaii—paid rate—27 cents, free and
reduced price rate—27 cents, maximum
rate—33 cents.

Section 11 National Average Payment
Factors—Contiguous States—free
lunch—203 cents, reduced price
lunch—163 cents; Alaska—free lunch—
330 cents, reduced price lunch—290
cents; Hawaii—f{ree lunch—238 cents,
reduced price lunch—198 cents.

Afterschool Snacks in Afterschool
Care Programs—The payments are:
Contiguous States—free snack—61
cents, reduced price snack—30 cents,
paid snack—O05 cents; Alaska—free
snack—100 cents, reduced price
snack—50 cents, paid snack—09 cents;
Hawaii—free snack—72 cents, reduced

price snack—36 cents, paid snack—06
cents.

School Breakfast Program Payments

For schools ‘“not in severe need” the
payments are: Contiguous States—free
breakfast—123 cents, reduced price
breakfast—93 cents, paid breakfast—23
cents; Alaska—{ree breakfast—196
cents, reduced price breakfast—166
cents, paid breakfast—33 cents;
Hawaii—{ree breakfast—143 cents,
reduced price breakfast—113 cents, paid
breakfast—25 cents.

For schools in “‘severe need” the
payments are: Contiguous States—free
breakfast—147 cents, reduced price
breakfast—117 cents, paid breakfast—23
cents; Alaska—{free breakfast—235
cents, reduced price breakfast—205
cents, paid breakfast—33 cents;
Hawaii—{ree breakfast—171 cents,
reduced price breakfast—141 cents, paid
breakfast—25 cents.

Payment Chart

The following chart illustrates: The
lunch National Average Payment
Factors with the sections 4 and 11
already combined to indicate the per
lunch amount; the maximum lunch
reimbursement rates; the reimbursement
rates for afterschool snacks served in
afterschool care programs; the breakfast
National Average Payment Factors
including “‘severe need” schools; and
the milk reimbursement rate. All
amounts are expressed in dollars or
fractions thereof. The payment factors
and reimbursement rates used for the
District of Columbia, Virgin Islands,
Puerto Rico and Guam are those
specified for the contiguous States.
BILLING CODE 3410-30-P
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SCHOOL PROGRAMS
MEAL, SNACK AND MILK PAYMENTS TO STATES AND SCHOOL FOOD AUTHORITIES
Expressed in Dollars or Fractions Thereof
Effective from:  July 1, 2004 - June 30, 2005
NATIONAL SCHOO“I: LUNCH PROGRAM* LESS THANB0% | 60% OR MORE MAXIMUM RATE
CONTIGUQUS STATES IPAID 0.21 0.23 0.29
REDUCED PRICE 1.84 1.86 2.01
FREE 2.24 2.26 2.41
ALASKA PAID 0.35 0.37 0.45
REDUCED PRICE 3.25 3.27 3.49
FREE 3.65 3.67 3.89
HAWAN PAID 0.25 0.27 0.33
REDUCED PRICE 2.23 2.25 2.41
FREE 2.63 2.65 2.81
SCHOOL BREAKFAST PROGRAM NON-SEVERE NEED SEVERE NEED
CONTIGUOUS STATES PAID 0.23 0.23
REDUCED PRICE 0.93 1.7
FREE 1.23 1.47
ALASKA PAID 0.33 0.33
REDUGED PRICE 1.66 2.05
FREE 1.96 2.35
HAWAI PAID 0.25 0.25
REDUCED PRICE 1.13 1.41
|EREE 1.43 1.71
- SPECIAL MILK_EROGRAM ALL MILK - PAID MILK FREE MILK
PRICING PROGRAMS WITHOUT 0.17. N/A N/A
FREE OPTION
PRICING PROGRAMS WITH N/A 0.17 Average Cost Per
FREE OPTION 112 Pint of Milk
NONPRICING PROGRAMS : 0.17 N/A N/A
AFTERSCHOOL SNACKS SERVED IN AFTERSCHOOL CARE PROGRAMS
CONTIGUQUS STATES PAID 0.05
' REDUCED PRICE 0.30
FREE 0.61
ALASKA PAID 0.09
REDUCED PRICE 0.50
|FREE 1.00
HAWAII PAID 0.06
REDUCED PRICE 0.36
_ — FREE 0.72
*Payment listed for Free and Reduced Price Lunches include both seclion 4 and section 11 funds

BILLING CODE 3410-30-C

This action is not a rule as defined by
the Regulatory Flexibility Act (5 U.S.C.
601-612) and thus is exempt from the
provisions of that Act.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
no new recordkeeping or reporting
requirements have been included that
are subject to approval from the Office
of Management and Budget.

This action is exempted from review
by the Office of Management and
Budget under Executive Order 12866.

National School Lunch, School
Breakfast and Special Milk Programs are
listed in the Catalog of Federal Domestic
Assistance under No. 10.555, No. 10.553
and No. 10.556, respectively, and are
subject to the provisions of Executive
Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR Part
3015, Subpart V, and the final rule
related notice published at 48 FR 29114,
June 24, 1983.)

Authority: Sections 4, 8, 11 and 17A of the
National School Lunch Act, as amended, (42

U.S.C. 1753, 1757, 1759a, 1766a) and
sections 3 and 4(b) of the Child Nutrition
Act, as amended, (42 U.S.C. 1772 and 42
U.S.C. 1773(b)).

Dated: June 9, 2004.
George A. Braley,

Associate Administrator, Food and Nutrition
Service.

[FR Doc. 04-16044 Filed 7—14—-04; 8:45 am]
BILLING CODE 3410-30-P
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BROADCASTING BOARD OF
GOVERNORS

Sunshine Act Meeting

DATE AND TIME: July 20, 2004 2—5:15 p.m.

PLACE: Cohen Building, Room 3321, 330
Independence Ave., SW., Washington,
DC 20237.

CLOSED MEETING: The members of the
Broadcasting Board of Governors (BBG)
will meet in closed session to review
and discuss a number of issues relating
to U.S. Government-funded non-
military international broadcasting.
They will address internal procedural,
budgetary, and personnel issues, as well
as sensitive foreign policy issues
relating to potential options in the U.S.
international broadcasting field. This
meeting is closed because if open it
likely would either disclose matters that
would be properly classified to be kept
secret in the interest of foreign policy
under the appropriate executive order (5
U.S.C. 552b.(c)(1)) or would disclose
information the premature disclosure of
which would be likely to significantly
frustrate implementation of a proposed
agency action. (5 U.S.C. 552b.(c)(9)(B))
In addition, part of the discussion will
relate solely to the internal personnel
and organizational issues of the BBG or
the International Broadcasting Bureau.
(5 U.S.C. 552b.(c)(2) and (6))
FOR FURTHER INFORMATION CONTACT:
Persons interested in obtaining more
information should contact either
Brenda Hardnett or Carol Booker at
(202) 401-3736.

Dated: July 12, 2004.
Carol Booker,
Legal Counsel.
[FR Doc. 04—16201 Filed 7—13-04; 1:11 pm]
BILLING CODE 8230-01-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-831]

Fresh Garlic From the People’s
Republic of China: Notice of Extension
of Time Limit for the Preliminary
Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
is extending the time limit for the
preliminary results of the administrative
review of the antidumping duty order
on fresh garlic from the People’s
Republic of China until November 29,

2004. This extension applies to the
administrative review of seventeen
exporters, Clipper Manufacturing Ltd.,
Jinxiang Dong Yun Freezing Storage Co.,
Ltd., Fook Huat Tong Kee Pte., Ltd.,
H&T Trading Company, Huaiyang
Hongda Dehydrated Vegetable
Company, Jinxiang Hongyu Freezing
and Storing Co., Ltd., Jinan Yipin
Corporation, Ltd., Linshu Dading
Private Agricultural Products Co., Ltd.,
Linyi Sanshan Import & Export Trading
Co., Ltd., Shandong Heze International
Trade and Developing Co., Shanghai
Ever Rich Trade Company, Sunny
Import & Export Limited, Taian Ziyang
Food Co., Ltd, Tancheng County Dexing
Foods Co., Ltd., Jining Trans-High
Trading Co., Ltd., Xiangcheng Yisheng
Foodstuffs Co., and Zhengzhou Harmoni
Spice Co., Ltd. The period of review is
November 1, 2002, through October 31,
2003.

EFFECTIVE DATE: July 15, 2004.

FOR FURTHER INFORMATION CONTACT:
Minoo Hatten or Mark Ross, AD/CVD
Enforcement, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230; telephone: (202)
482-1690 and (202) 482—4792,
respectively.

Background

On December 24, 2003, the
Department of Commerce (the
Department) published in the Federal
Register the Notice of Initiation of
Antidumping and Countervailing Duty
Administrative Reviews (68 FR 74550),
in which it initiated an administrative
review of the antidumping duty order
on fresh garlic from the People’s
Republic of China (PRC).

Extension of Time Limit for Preliminary
Results

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (the Act), provides
that the Department will issue the
preliminary results of an administrative
review of an antidumping duty order
within 245 days after the last day of the
anniversary month of the date of
publication of the order. The Act
provides further that the Department
may extend that 245-day period to 365
days if it determines it is not practicable
to complete the review within the
foregoing time period.

The Department has determined that
it is not practicable to complete the
preliminary results by the current
deadline of August 2, 2004. There are a
number of complex factual and legal
questions related to the calculation of
the antidumping margins in this

administrative review, in particular the
analysis of the valuation of the factors
of production. We require additional
time to issue supplemental
questionnaires, review the responses,
and verify certain information.
Therefore, in accordance with section
751(a)(3)(A) of the Act, the Department
is extending the time limit for the
preliminary results by 120 days, until
no later than November 29, 2004.

We are issuing and publishing this
notice in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: July 8, 2004.
Jeffrey A. May,

Deputy Assistant Secretary for Import
Administration, Group I.

[FR Doc. 04—15983 Filed 7—14—04; 8:45 am)]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-421-807]

Certain Hot-Rolled Carbon Steel Flat
Products From the Netherlands;
Antidumping Duty Administrative
Review; Extension of Time Limit

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of time
limit.

SUMMARY: The Department of Commerce
(the Department) is extending the time
limit for the preliminary results of the
2002-2003 administrative review of the
antidumping duty order on certain hot-
rolled carbon steel flat products from
the Netherlands. This review covers one
manufacturer/exporter of the subject
merchandise to the United States and
the period November 1, 2002 through
October 31, 2003.

EFFECTIVE DATE: July 15, 2004.

FOR FURTHER INFORMATION CONTACT:
David Cordell at (202) 482—0408 or
Robert James at (202) 482—-0649,
Antidumping and Countervailing Duty
Enforcement Group III, Office Eight,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue NW., Washington,
DC 20230.

SUPPLEMENTARY INFORMATION: On
December 24, 2003, in response to a
request from petitioners, (United States
Steel Corporation), and interested
parties (International Steel Group and
Nucor Corporation), we published a
notice of initiation of this administrative
review in the Federal Register. See
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Initiation of Antidumping and
Countervailing Duty Administrative
Reviews, 68 FR 74550 (December 24,
2003). Pursuant to the time limits for
administrative reviews set forth in
section 751(a)(3)(A) of the Tariff Act of
1930, as amended (the Tariff Act), the
current deadlines are August 1, 2004 for
the preliminary results and November
29, 2004 for the final results. The
Department, however, may extend the
deadline for completion of the
preliminary results of a review if it
determines it is not practicable to
complete the preliminary results within
the statutory time limit. See 751(a)(3)(A)
of the Tariff Act and section
351.213(h)(2) of the Department’s
regulations. In this case the Department
has determined it is not practicable to
complete this review within the
statutory time limit because of
significant issues which require
additional time to evaluate. These
include the examination of sales by
respondent Corus Staal, BV’s many
affiliated parties in the U.S. market and
in the home market and further
examination of the cost of production
response.

Therefore, the Department is
extending the time limit for completion
of the preliminary results until
November 29, 2004 in accordance with
section 751(a)(3)(A) of the Tariff Act.
The deadline for the final results of this
review will continue to be 120 days
after publication of the preliminary
results.

Dated: July 8, 2004.
Jeffrey May,

Deputy Assistant Secretary for Import
Administration, Group I.

[FR Doc. 04—15984 Filed 7—14—-04; 8:45 am)|]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-549-821]

Notice of Amended Final
Determination of Sales at Less Than
Fair Value: Polyethylene Retail Carrier
Bags From Thailand

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: ]uly 15, 2004.

FOR FURTHER INFORMATION CONTACT: Lyn
Johnson or Fred Aziz, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—-4733.

Amendment to Final Determination

In accordance with sections 735(d)
and 777(i)(1) of the Tariff Act of 1930,
as amended, (the Act), on June 18, 2004,
the Department of Commerce published
its notice of final determination of sales
at less than fair value (LTFV) in the
investigation of polyethylene retail
carrier bags (PRCBs) from Thailand. See
Notice of Final Determination of Sales
at Less Than Fair Value: Polyethylene
Retail Carrier Bags from Thailand, 69
FR 34122 (June 18, 2004) (Final
Determination) and corresponding
“Issues and Decision Memorandum”
dated June 9, 2004. On June 17, 2004,
Advance Polybag Inc., Alpine Plastics
Inc., API Enterprises Inc., and Universal
Polybag Co., Ltd. (collectively,
Universal,) filed a timely allegation
stating that the Department made a
ministerial error in its final
determination. On June 21, 2004, the
Polyethylene Retail Carrier Bag
Committee and its individual members,
PCL Packing, Inc., Hilex Poly Co., LLC,
Superbag Corp., Vanguard Plastics Inc.,
and Inteplast Group, Ltd. (collectively,
the petitioners), filed submissions with
respect to TPBG and Universal, alleging
that the Department had made
ministerial errors in the Final
Determination. On June 25, 2004, Thai
Plastic Bags Industries Co., Ltd. (TPBI),
Winner’s Pack Co., Ltd., and APEC Film
Ltd (APEC) (collectively, the Thai
Plastic Bags Industries Group (TPBG)),
filed comments rebutting the

petitioners’ ministerial-error allegations.

On June 28, 2004, Universal filed
comments rebutting the petitioners’
ministerial-error allegations.

After analyzing Universal’s, TPBG’s,
and the petitioners’ submissions, we
have determined, in accordance with 19
CFR 351.224(e), that we made the
following ministerial errors in our
calculations performed for the final
determination:

(1) We used the incorrect figure for
Universal’s CEP-profit ratio. We should
have changed the CEP-profit ratio figure
to reflect our decision to use TPBG’s
profit data for Universal in the Final
Determination.

(2) We incorrectly applied the duty
drawback amounts for TPBG.

(3) We did not revise the brokerage
and handling amounts for TPBG
correctly.

(4) We did not update the variable
cost of manufacturing (COM) and total
COM as a result of the changes
identified in the June 9, 2004,
memorandum from the Office of
Accounting.

For a detailed discussion of the
m